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Notes for Eastern Cape SASLAW AGM 23 June 2011
1. IMATU obo Verster v Umhlathuze Municipality & others, Case no D644/09, 6 May 2011

The applicant was employed in an acting capacity for two distinct periods, the first of about 7 months and the second of about 13 months. He was paid an acting allowance for the second period, but not the first although a requisition for payment of an acting allowance had been approved in respect of both periods. The applicant referred a dispute to the SALGBC claiming that the failure to pay him an acting allowance in respect of the first period was an unfair labour practice.

An arbitrator found that the acting allowance was not a benefit for the purposes of s186(2) of the LRA and that the council therefore lacked jurisdiction to deal with the matter. That decision was taken on review. In the Labour Court, Judge Lagrange commenced his judgment by indicating that given that the arbitrator had made a decision on jurisdiction the court was required to determine whether the decision was correct as opposed to merely deciding whether the decision was reasonable (I will return to this later).

The judge highlighted the view expressed by the majority of the LAC in Hospersa that a ‘benefit’ is something to which the employee has some pre-existing contractual or statutory entitlement. The concern was that the ulp definition in the LRA not be used to create new rights, something properly left to collective bargaining. After a survey of subsequent decisions of the LAC (Dept of Justice v CCMA) and the LC (Protekon) Lagrange J found that it is no longer a requirement that an employee demonstrate a pre-existing right in order to prove that his claim relates to a ‘benefit.’ 
The judge seems to accept that the real distinction to be drawn is between claims which are justiciable (claims arising from contractual or statutory obligations or the exercise of employer discretion) and those which are the subject matter of collective bargaining but that ought not to be done by trying to distinguish between ‘remuneration’ and other benefits.
In this case therefore the court found that 

‘an unfair labour practice dispute over an acting allowance, in which an employee is making the claim on the basis that it was granted to him or others in similar circumstances on other occasions, is a claim that the employer has unfairly refused to confer the benefit on the occasion in question. This does not amount to a demand to make the benefit obligatory in the future. The latter claim would properly be the subject matter of collective bargaining.’

Two quick observations: 

· Is whether a claim relates to a benefit really a jurisdictional issue? Aren’t the jurisdictional issues simply these:
· A dispute that relates to an ulp – i.e. what is in dispute is whether there was unfairness relating to a benefit etc. That what is in dispute – whether there was a ‘benefit’ at issue or whether there was unfairness is part of the merits of the claim

· Was the dispute referred to the correct forum?

· Was the dispute referred for conciliation?

· Was the dispute referred to arbitration in time? 

· Related to that, if it was a jurisdictional issue why is the test on review correctness as opposed to reasonableness? Doesn’t that convert a review into an appeal, something that the LRA does not permit?

2. SAPS v SSSBC, case no. P426/08, 27 October 2010 (a case from PE!)
The facts of this case are not all that important. I would simply recommend this judgment to you for its clear guidance on the law on unfair labour practices relating to promotion. The court summarized the relevant principles as follows:
· There is no right to promotion in the ordinary course only a right to be given a fair opportunity to compete for a post. The exceptions are when there is a contractual or statutory right to promotion.

· Any conduct that denies an employee a fair opportunity to compete for a post constitutes an unfair labour practice.

· If the employee is not denied the opportunity of competing for a post, the only justification for scrutinising the selection process is to determine whether the appointment was arbitrary or motivated by an unacceptable reason.

· The corollary of this principle is that as long as the decision can be rationally justified, mistakes in the process of evaluation do not constitute unfairness justifying an interference with the decision to appoint.

· Because there is no right to promotion in the ordinary course, the appropriate remedy, as a general rule, is to set aside the decision and refer it back with or without instructions to ensure that a fair opportunity is given. Since the interest is the fair opportunity to compete, it follows that that should be the appropriate remedy rather than appointing the applicant to the post (or to a post on equivalent terms) or to compensate (there being no loss). There are two exceptions. This principle does not apply to discrimination or victimisation cases in respect of which different and compelling constitutional interests are at stake. It also does not apply if the applicant proves that but for the unfair conduct, she would have been appointed.

3. Mangope v South African Football Association [2011] 4 BLLR 391 (LC)
Employee employed on 3 year fixed term contract which provided for a 3 month probation period. For some reason the employer placed the following terms in the contract with the employee:
“5.3 To extent that it is necessary, the Employee will be given reasonable evaluation, instruction, training, guidance or counseling in order to allow the Employee to render satisfactory service during the course of the probationary period. The extent thereof there will depend upon the seniority and remuneration of the Employee;
5.4 Should the Association determine that the Employee's performance is below standard, the Association will advise the Employee of any aspects in respect of which it considers the Employee to be failing to meet the required performance standards and the conclusion of the probationary period either dismiss the Employee or extend the probationary period, as the case may be;

5.5 The period of probation may only be extended for a reason that relates to the purpose of probation and the Association will only dismiss an Employee or extend the probationary period after the Employee has made representation, duly assisted by a fellow Employee if need be.” 

The court found that the employee was not informed that his performance was below standard or advised in what respects his performance was inadequate. Complaints were received and simply forwarded on to the employee. He was also not given an opportunity to make representations on the employer’s allegations that his conduct was below standard. 
While the parties had clearly sought to model their arrangement on the principles contained in the Code of Good Practice: Dismissal that did not detract from the fact that they had reduced those principles to specific terms of the contract which the employer had breached. The employer terminated the contract without complying with the terms of the contract and the employee was entitled to damages for the employer’s breach of contract. Because this was a fixed term contract that amounted to what he would have been paid for the remainder of the contract less what he had earned since the contract was terminated i.e. R1 777 000.
The morals of the story?: 

· don’t spell out how the employee will be treated in the contract of employment. It’s enough to say that he is on probation without specifying what that means.
· Put a notice clause in ‘fixed’ term contracts – that way the employee would only have been entitled to damages for what he would have earned during the notice period.

4. Mahlamu v CCMA [2011] 4 BLLR 381 (LC)
The employee was employed as a security officer. Clause 2.1 of his contract of employment read as follows:


‘2. Employment period
This employment contract will commence on 2008/10/23, and will automatically terminate on:
A) expiry of the contract between the Employer and the Client alternatively
B) In the event where the Client does not require the services of the Employee for whatsoever reason.’
The client indicated that it no longer wished to use the applicant’s services and his employer then informed him that the employment contract had terminated automatically. The employee referred an unfair dismissal dispute to the CCMA where an arbitrator found that there was no ‘dismissal’. That decision was taken on review.
The court found that the commissioner had committed a material error of law and that the ruling should be set aside. The reasons for that finding were as follows:

Section 5 of the LRA deals with the ‘protection of employees and persons seeking employment’. Section 5(2) (b) provides: 
‘… no person may do, or threaten to do, any of the following ... prevent an employee … from exercising any right conferred by this Act or from participating in any proceedings in terms of this Act’ (own emphasis).
Section 5(4) provides in turn: 
‘A provision in any contract, whether entered into before or after the commencement of this Act, that directly or indirectly contradicts or limits any provision of … this section is invalid, unless the contractual provision is permitted by this Act’ (own emphasis).
The court found that the automatic termination clause fell within 5(2)(b) and could not be saved from invalidity by the exception contained in s5(4). The essential question, said the court was whether it is permissible to contract out of the unfair dismissal provisions contained in the LRA. It found that
‘In short: a contractual device that renders a termination of a contract of employment to be something other than a dismissal, with the result that the employee is denied the right to challenge the fairness thereof in terms of section 188 of the LRA, is precisely the mischief that section 5 of the Act prohibits. Secondly, a contractual term to this effect does not fall within the exclusion in section 5(4), because contracting out of the right not to be unfairly dismissed is not permitted by the Act.’

The court’s concern was that a substantive right such as that not to be unfairly dismissed cannot be converted into a conditional right. That is what occurs when a decision by a third party determines whether the contract will end or where a contract determines that it will end if the employee commits a particular act of misconduct or incapacity. The right is not conditional when the parties agree, for example, that the contract will terminate on the completion of a building project.

The court therefore found that the employee was dismissed for the purposes of the LRA.

5. De Beers Group Services (Pty) Ltd v NUM [2011] 4 BLLR 319 (LAC)
The employees approached the court requesting an order to the following effect:

1. Declaring that the notices of termination issued to the individual respondent on 13 March 2009, to be of no force in effect;
2. Alternatively, directing the company to reinstate the individual respondents, pending compliance of a fair procedure and the requirements of 189 A (8) and the further alternative of awarding the individual respondents compensation for procedural unfairness.
The Labour Court ordered that the employees be reinstated and an appeal launched to the LAC.

It was common cause that s189A of the LRA applied to the retrenchments and that no facilitator had been appointed. Section 189A(8) provides that:

“(8) If a facilitator is not appointed-
(a) a party may not refer a dispute to a council or the Commission unless a period of 30 days has lapsed from the date on which notice was given in terms of section 189 (3); and
(b) once the periods mentioned in section 64 (1) (a) have elapsed-
(i) the employer may give notice to terminate the contracts of employment in accordance with section 37 (1) of the Basic Conditions of Employment Act; and
(ii) a registered trade union or the employees who have received notice of termination may-
(aa) give notice of a strike in terms of section 64 (1) (b) or (d); or
(bb) refer a dispute concerning whether there is a fair reason for the dismissal to the Labour Court in terms of section 191 (11).’
s64(1)(a) provides that:

“Every employee has the right to strike and every employer has recourse to lock out if:
(a) the issue in dispute has been referred to a council or a Commission as required by this Act and 
(i) a certificate stating that the dispute remains unresolved as been issued; or
(ii) a period of thirty days, or any extension of that period agreed to between the parties to the dispute has elapsed since the referral was received by the council or the Commission …”
The question arose whether employers must, after the initial 30 day period has expired and no dispute has been referred to the CCMA or a council, wait any further period before they can issue notices of termination.

The LAC found that the periods in s64(1)(a) must have elapsed before notices of termination can be issued. Thus, a dispute must have been referred and certified unresolved, or a period of 30 days must have elapsed since the date of the referral. 
It was argued for the employer that that pre-supposes that there is a dispute that can be referred. If there isn’t one there is nothing to refer in terms of s64(1)and the employer is thus not obliged to do so and wait the extra time. The court held that there is a dispute for the purposes of s189 and s189A whenever employees do not agree to losing their employment. Therefore unless they do, and no facilitator is appointed, employers must comply with s189(8).

The employer also argued that even if it had given short notice i.e. before the expiry of the periods specified in s189A(8), that notice was still effective to terminate the contracts of employment. The court disagreed pointing out that s189A(2) stipulates that an employer ‘must’ give notice in accordance with s189A. If the employer fails to do so the dismissals are invalid and of no force and effect.

The long and the short of it then is:

· Where no facilitator is appointed employers may only issue notices of termination if the periods referred to in s189A(8) have elapsed. 

· That means the dispute must have been referred to the CCMA or a council and certified unresolved, or referred and 30 days elapsed since referral.

· A dispute (which must be referred) exists whenever affected employees do not agree to their dismissals.

· If notices of termination are given without compliance with the periods stipulated in s189A the dismissals are invalid and of no force and effect.

6. South African Airways (Pty) Ltd v Aviation Union of South Africa & others [2011] 2 BLLR 112 (SCA)
SAA outsourced its infrastructure and support service department to LGM. Affected SAA employees were transferred to LGM in terms of s197 of the LRA. SAA terminated its contract with LGM and put the opportunity to provide the relevant services out to tender. LGM informed the affected employees that they were to be retrenched. AUSA launched an application for a declaratory order that SAA’s resuming the relevant services or awarding tenders to third parties to do so would be transfers for the purposes of s197.
The LC said no, the LAC said yes and there was an appeal to the SCA (and again to the CC). The SCA held that 

‘The choice of language in s 197 is plain and unambiguous. By the deliberate use of the word ‘by’, the legislature showed that it intended s 197 to apply to a situation where there are at least two positive actors in the process. The ordinary meaning of the word ‘by’ requires positive action from the old employer who transfers the business to the new employer. Broken down to its essential components s 197(1)(b), in the context of the section as a whole, has the following unambiguous meaning: the word ‘by’ identifies the old employer as the means or instrumentality for effecting the transfer of the business; the definition of ‘transfer’ identifies the entity to which the business is transferred, namely the new employer; and the section then identifies the consequences of the transfer for the new employer, the old employer and the affected employees. To interpret the word ‘by’ to mean ‘from’, as the court below did, argued SAA, not only strains the meaning of the word but also fundamentally changes the meaning of the section as a whole since it no longer requires any action on the part of the old employer. This is not consonant with the intention of the legislature as evinced by the ordinary meaning of the word ‘by’.’
A purposive interpretation could only assist so far and the LAC’s approach had blurred the lines between the separation of powers. In addition, its concerns around potential abuse were misconceived as there was no suggestion of abuse in this case. 

The court also found that there was no factual basis for finding that a business transferred as a going concern in this case.

7. Oasis v Bardien
