TALK GIVEN BY HANS VAN DER RIET AT A SASLAW MEETING HELD ON 6 DECEMBER 2011 ON THE CONSTITUTIONAL COURT JUDGMENT IN AUSA v SAA 

NATURE OF THE PROCEEDINGS

1. On 19 September 2007, the Aviation Union of South Africa ("AUSA") brought an urgent application in the Labour Court asking (in essence) for an order declaring that the termination of the outsourcing agreement between South African Airways ("SAA") and LGM South Africa ("LGM") constituted a transfer of business as contemplated in section 197 of the LRA.
2. The outsourcing agreement between SAA and LGM was concluded in 2000 and was cancelled by SAA in June 2007 with effect from 30 September 2007.

3. The pleadings closed on 27 September 2007 and the matter was heard by the Labour Court on the same day.
4. The parties accepted that the services provided by LGM to SAA in terms of the outsourcing agreement would continue after 30 September 2007.   It was, however, not entirely clear who would perform these functions until new tenders were awarded in November 2007.   The issue before the Court was accordingly whether upon termination of the outsourcing agreement between SAA and LGM, the employees of LGM were transferred together with the business in which they were engaged, to a new employer and if so whether it would amount to a transfer of a business as a going concern within the contemplation of section 197 of the LRA.
5. The matter accordingly involved the interpretation of section 197, more particularly sub-sections (1) and (2) thereof. 

THE JUDGMENTS IN THE THREE COURTS THAT HEARD THE MATTER BEFORE IT CAME BEFORE THE CONSTITUTIONAL COURT
The Labour Court
6. The Labour Court considered the issue it was called upon to decide to be whether section 197 applies to a second generation outsourcing agreement.  In its view, the determination of this question depended on the interpretation of the section.  Relying on the definition of the word "transfer", which it construed literally, the Labour Court held that the section does not apply to a second or subsequent generation outsourcing agreement because the agreement does not involve a transfer by an old employer to a new employer.  In essence, the Labour Court held that for section 197 to apply, the transfer must be facilitated by an old employer to a new employer in the sense that the old employer must take the initiative in effecting the transfer and play a positive role in doing so.   The Labour Court dismissed the application with costs.

The Labour Appeal Court

7. AUSA and SATAWU appealed to the Labour Appeal Court.

8. The Labour Appeal Court rejected the proposition that the use of "by" signifies that the transferor has a positive role to play in bringing about the transfer.  The Court held that the wording of section 197 does not support exclusively the connotation that the transfer must play an immediate and positive role in bringing about the transfer.   The Labour Appeal Court rejected the literal meaning adopted by the Labour Court.   The Labour Appeal Court reasoned that the word "by" has multiple meanings, and that the permissible meaning covers the situation that would arise consequent upon the cancellation of the outsourcing agreement: LGM would be obliged to transfer the business either to SAA or to another service provider.
9. In view of the fact that the application was launched and determined before termination of the agreement between SAA and LGM, no facts were placed before the Labour Court on what occurred upon termination of that agreement.   In the absence of those facts, the Labour Appeal Court held that a limited declaratory order would be appropriate.   It granted an order declaring that section 197 is "capable of application when, at the end of the contract between SAA and LGM, the services that were provided by LGM to SAA are transferred to SAA or are contracted out by SAA to another party."
The Supreme Court of Appeal
10. SAA appealed the judgment of the Labour Appeal Court to the Supreme Court of Appeal.   It challenged the interpretation of section 197 by the Labour Appeal Court by contending that the Labour Court correctly interpreted the section by insisting that it required positive action by the old employer before transfer can be effected. SAA further submitted that the Labour Appeal Court erred in finding on the facts that there was a transfer of a business as a going concern.   
11. The majority of the SCA, found on both issues, in favour of SAA. The majority judgment firstly reiterated that the ordinary meaning of the word "by" requires positive action from the old employer to transfer the business to the new employer.   It further found that the trade union had not established on the facts that the transfer would be a transfer of a business as a going concern.

12. In a minority judgment, it was held, contrary to the findings of the majority, that since LGM was contractually obliged to assist SAA in the further transfer of the services, the debate whether "by" should be construed to mean "from" did not arise.   In view of the minority, there was a transfer by an old employer – LGM - to a new employer – SAA.   Relying on clause 27 of the outsourcing agreement between SAA and LGM, the minority held that upon termination of that agreement, there must have been a transfer of services by LGM to SAA.   The minority found that there were facts on records which sufficiently supported the order of the Labour Appeal Court.
THE CONSTITUTIONAL COURT JUDGMENTS
The majority judgment

13. The majority of the Constitutional Court upheld the appeal against the decision of the Supreme Court of Appeal.
14. The majority judgment held that it cannot be doubted that the word "by" must be given its ordinary meaning.   The judgment held that to determine whether a transfer is by the old employer to the new employer, two questions should be asked.   Firstly, "Does the transaction concerned create rights and obligations that require one entity to transfer something in favour of or for the benefit of another or to another?" and if so, secondly, "Does the obligation imposed within the transaction, fairly read, contemplate a transferor who has the obligation to effect a transfer or allow a transfer to happen, and a transferee who receives the transfer?" If the answer to both questions are in the affirmative, then the transaction contemplates a transfer by the transferor from the transferee. [para 113] 
15. The majority judgment, however, emphasised the fact that the transfer must be that of a business as a going concern. In support of its conclusion that the termination of the outsourcing agreement between SAA and LGM would result in a transfer of a business as a going concern, the majority judgment confirmed the approach adopted by the Constitutional Court in the NEHAWU matter.
  In that matter, the Constitutional Court held that:

"The phrase 'going concern' is not defined in the LRA. It must therefore be given its ordinary meaning unless the context indicates otherwise. What is transferred must be a business in operation 'so that the business remains the same but in different hands'.  Whether that has occurred is a matter of fact which must be determined objectively in the light of the circumstances of each transaction. In deciding whether a business has been transferred as a going concern, regard must be had to the substance and not the form of the transaction.  A number of factors will be relevant to the question whether a transfer of a business as a going concern has occurred, such as the transfer or otherwise of assets both tangible and intangible, whether or not workers are taken over by the new employer, whether customers are transferred and whether or not the same business is being carried on by the new employer. What must be stressed is that this list of factors is not exhaustive and that none of them is decisive individually. They must all be considered in the overall assessment and therefore should not be considered in isolation."
16. The majority judgment stressed that in considering an outsourcing agreement, it is important to determine whether what is outsourced is a business as a going concern, rather than merely the provision of an outsourced service.   For example, if the outsourcing institution from the outset did not offer the service, it is obvious that that service cannot be said to be part of the business of the transferor. [para 106]
17. In concluding that the termination of the outsourcing agreement between SAA and LGM would lead to the transfer of a business as a going concern by SAA, the majority judgment emphasised that the original transfer of the facility management operations business to LGM by SAA was not to be permanent, in other words, the ownership of the business was not to be transferred.      And on termination of the agreement, LGM became obliged to transfer its right to provide the services to SAA either to SAA or a third party nominated by it. [paras 83 and 85].  
18. The majority judgment in essence found that the answer to the question whether or not termination of the outsourcing agreement between SAA and LGM would lead to a transfer of the business as a going concern by LGM to SAA or a third party to a large extent would depend on whether "LGM, upon cancellation, would be entitled to continue to use the computers and airport space, to lease the property and to keep the fixed assets inventory.  If the assets necessary to operate the business stay with LGM, then the business would not be transferred.   If they do not stay with LGM, but go back to SAA or to another service provider, there is a transfer of business."   [para 121].
19. The Court found that the nature of the transaction between SAA and LGM and consequently its termination indicated clearly that the assets will not be kept by LGM.  In the circumstances, the cancellation clause of the agreement contemplated a transfer of the business as a going concern. [para 122-124]
20. On the question whether sufficient facts had been placed before the Court for it to grant relief, the majority judgment held that the provisions of section 197(2) cannot be said to mean that a transfer must have taken place before any court proceedings can be instituted.   The majority held that the question whether the termination of the outsourcing agreement will lead to the transfer of a business as a going concern could be determined in the present matter by looking at the nature of the outsourcing agreement itself.
21. The majority judgment accordingly upheld the appeal and issued the following order:

"It is declared that the cancellation of the agreement between South African Airways (Pty) Limited and LGM South African Facilities Managers and Engineers (Pty) Limited entered into in March 2000, obliges LGM South African Facilities Managers and Engineers (Pty) Limited to transfer a business as a going concern within the meaning of section 197(1) and 197(2) of the Labour Relations Act, No. 66 of 1995." 
The minority judgment

22. The essential difference between the two judgments was whether relief could be granted on the papers before the Court in the light of the fact that the matter was heard before the outsourcing agreement between SAA and LGM terminated.  The minority judgment held that because there was no evidence before the Court as to what happened after the outsourcing agreement terminated on 30 September 2007, the Court was not in a position to determine whether the termination of the agreement between SAA and LGM coupled with the performance of the relevant services by SAA in fact constituted the transfer of a business as a going concern.  It accordingly adopted the view that the matter should be transferred back to the Labour Court so that further evidence could be led in that Court.
23. On the legal issues involved, although approaching the issues differently, the two judgments are not really in disagreement. Both judgments accept that all transfers of a business as a going concern are covered by section 197 of the LRA.   
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