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Introduction

1. I have for purposes of this presentation worked on the assumption that you have read the Bills and intend therefore to focus on what to my mind are the key issues that we need to focus on and debate in formulating Saslaw’s response to the proposed amendments.  In formulating our response we should remember the genesis of the proposed amendments.  These came about as a result of resolutions taken by the ANC at its last National General Council held in Polokwane.  One of these provides that:
“In order to avoid exploitation of workers and ensure decent work for all workers as well as to protect the employment relationships, introduce laws to regulate contract work, subcontracting and out-sourcing, address the problem of labour broking and prohibit certain abusive practises.  Provisions will be introduced to facilitate unionisation of workers in these different legal relationships and ensure the right to permanent employment for affected workers.  Procurement policies and public incentives will include requirements to promote decent work”.
2. It would appear that the key issues that we would need to look at relate to the provision that provides that temporary employees must receive benefits of an equal or similar value as those afforded to permanent employees.  Furthermore the provision that empowers the Minister of Labour to prohibit temporary employment services – which no longer exist because Section 198 of the LRA is to be repealed.

3. The provisions removing the conditions for a claimant to recover monies in the Labour Court or CCMA and those granting the Labour Court exclusive jurisdiction in respect of all matters emanating from the BCEA.

Benefits to fixed term employees

4. It is proposed that Section 32 be amended by insertion of the following sub-section:

“(5) Employers must contribute benefits of similar or equal value to employees employed on a fixed term contract as the benefits afforded to permanent employees.”

5. Members will appreciate the far reaching implications should this amendment come to pass.  It would seem however that the intention here is to ensure that employers do not discriminate unfairly against employees on fixed term contracts when it comes to the provision of benefits.  Thus it would seem that it would be impermissible to deny employees on fixed term contracts of employment access to benefits such as medical aid, pension funds and the like when their counterparts on indefinite contracts are entitled to such benefits.  Of course one would also have to consider the rules of such provident/pension funds and medical aids.  Generally, provident and pension funds are not administered by employers but by the trustees of such funds.  Furthermore, the suggestion is that benefits must be of similar or equal value.  There is no suggestion that they ought to be identical.

6. This amendment is consistent with certain other proposed amendments which seek to eliminate potential disparities between fixed term employees and employees on indefinite contracts.  I am thinking in this regard of Section 200 B of the Proposed Amendment to the LRA which provides that “an employee must be employed permanently, unless the employer can establish a justification for employment on a fixed term contract”.

7. This is a common theme prevalent throughout the amendments which is to combat what has widely been reported to be the casualisation of labour some even going as far as to refer to labour broking as modern day slavery.

Prohibition of temporary employment services

8. Section 55(4)(g) would enable the Minister of Labour to prohibit temporary employment services.  It provides that:

“(g) prohibit or regulate task based work, peace work, home work, the placement of employees by temporary employment services, sub-contracting and contract work”.

9. The Minister can exercise this power when making a sectoral determination.  This effectively gives the Minister the power to ban labour broking in certain sectors.  The regulation of the labour broking industry is dealt with more extensively in the Labour Services Bill which inter alia requires that labour brokers be licensed, their fees be paid by the employer and prescribes the services that they may offer.  This however is not the subject of this talk.  The other interesting power to be conferred upon the Minister should the amendments go through as they are is the power to set a threshold of representativeness for a registered trade union to have organisational rights in respect of all workplaces covered by the sectoral determination.
Recovery of monies owed to a dismissed employee

10. The proposed amendment removes the conditions that had to be satisfied by a dismissed employee who has instituted unfair dismissal proceedings to also claim for an amount that is owing to him.  Previously these were: (i) that the unfair dismissal claim had been referred in compliance with Section 191 of the LRA (that is to the CCMA within the prescribed period) (ii) that the unpaid amount claimed for had not been owing to the employee for longer than one year prior to his dismissal and lastly (iii) that there had been no compliance order made against the employer and there were no other legal proceedings which had been instituted to recover the amounts.

11. These all fall away.  The amendment would provide that:

“if an employee institutes proceedings for unfair dismissal, the labour Court or the Arbitrator hearing the matter may also determine any claim for an amount that is owing to the employee in terms of this Act if the claim has not prescribed.”

12. So in terms of the Prescription Act this is a period of three years when the amount was due to the employee.  One would imagine that the normal rules relating to interruption of prescription would apply.

Labour Court Jurisdiction

13. Section 77 grants the Labour Court exclusive jurisdiction.  It provides that:

“(1) subject to the Constitution, the Labour Court has exclusive jurisdiction in respect of all matters in terms of this Act.”

14. Furthermore:

“(3) the Labour court has exclusive jurisdiction to hear and determine any matter concerning a contract of employment, irrespective of whether any basic condition of employment constitute a term of that contract”.

15. This would include any criminal acts committed under the Act.

Conclusion

16. I would suggest that when submissions are made by Saslaw in response to the suggested amendments, that these should be informed by the current political climate and in particular the resolutions taken at the ANC’s national General Council held in Polokwane.  Primary amongst them was the creation of decent work opportunities and sustainable livelihood.  The question should then be asked whether the amendments would in their current form contribute toward that objective.  Furthermore it ought to be remembered that one of the ruling party’s objective was to introduce laws to regulate contract work, sub-contracting and outsourcing, to address the problem of labour broking and prohibit certain abusive practises.  This it seems is what informs the proposed amendments to the BCEA.
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