Workplace Bullying Law: is it feasible? (Benita Whitcher)
Introduction



Some employees, unfortunately, have come up against bosses who engage in persistent malicious, demeaning and fearsome behaviour that lowers the self-esteem and confidence of sub-ordinates. Except in extreme cases such as when assault or discrimination occurs, it has proven difficult to find a term that sums up the objection to being treated in this way.  As is so often the case, all it takes is for a term to be coined and suddenly a problem we have been struggling with resolves clearly into view.  Such a term, and possible cause of action, has recently entered our law: it is workplace bullying.

Industrial psychologists and leadership gurus have long lamented the deleterious effect of corporate bullying. It can affect productivity and often leads to high staff turnover and low morale.
 However, while workplace bullying is a poor human resource practice, is it always a ‘crime’?  Many instances of what we might now call workplace bullying can plausibly be cloaked within managerial prerogative rather than an objective legal wrong.  In other words, bosses rightly enjoy authority over subordinates and while that authority may not always be pleasantly exercised, it is not for the courts to give line-managers lessons in human resource management.    

In a recent and influential article, Professor Rycroft theorizes the legal case against workplace bullying.
 According to him, this may be best defined as ‘unwanted conduct in the workplace which is persistent or serious and demeans, humiliates or creates a hostile or intimidating environment or is calculated to induce submission by actual or threatened adverse consequences’
 and the following kind of conduct could in appropriate circumstances qualify as ‘workplace bullying’:

· physical assault and aggression, 

· verbal abuse, 

· intolerance of psychological, medical and personal problems, 

· humiliating or demeaning conduct, 

· marginalization, 

· abuse of disciplinary process, 

· demotion or transfer, 

· pressure to engage in illegal activities, 

· recommendation to resign and 

· creating an unhealthy working environment.

He identified various possible legal sources of the right not to bullied. In the first instance, the notion that bullying may be a workplace wrong worthy of legal remedy is hinted at by section 6 (3) of the Employment Equity Act [“EEA”].  This section prohibits the fairly general ‘harassment of an employee’ and not only sexual or racial harassment.  Second, an unfair labour practice may also come into being should the harassment take the form of a demotion, the non-provision of benefits or an occupational detriment associated with an employee having made a protected disclosure.  At a stretch, health and safety legislation may, in the third instance, be flouted by acts of bullying involving physical and serious emotional abuse.  Thirdly, civil law provides for a delictual claim against an employer for an injury caused by wrongful conduct. Lastly, an employee enjoys a common law right to be dealt with fairly by his or her employer.  
This then is the existing legal framework into which remedies for workplace bullying must be fitted. As Rycroft points out, it ill houses the full scope of the concept of bullying: hence his call for a definition of workplace bullying and anti-bullying legislation.
  

Workplace bullying should not be tolerated.  However, the practical effects of opening labour law up to the full range of acts that would qualify as workplace bullying through new legislation must be carefully considered.  There is a story about Pandora wishing the opening of a certain box. This article considers the case for the introduction of this term into labour law and raises questions about its use and effects on dispute resolution. 

Effects of proscribing workplace bullying

As a way into this debate, the common law source of the right not to be bullied is examined. To promote the spirit, purport and objects of the Constitution, the Supreme Court of Appeal in Murray v Minister of Defence
 developed the notion that ‘the common law of employment must be held to impose on all employers a duty of fair dealing at all times with their employees – even those the LRA does not cover’.
 It has also been suggested that the Labour Appeal Court in Nxele v Chief Deputy Commissioner, Department of Correctional Services & others
 also introduced a statutory right to this effect.

Rycroft considers workplace bullying to be contrary to this ‘duty to fair dealing’ that employers owe employees, but avers that the term ‘fair dealing’ is ‘wider than bullying and the more specific term of ‘workplace bullying’ [should be] preferred, which raises the need for a definition of workplace bullying’.
 

If the notion of what, for ease of reference, may be termed ‘unfair-dealing bullying’, to distinguish it from the bullying that could be taken up in terms of existing statutes such as the LRA and EEA, takes hold in our law, it is likely to be a complaint, in whatever technical legal form it is taken up, that generates a host of hitherto impossible legal disputes.  The main reason for this simply is that much of the conduct capable of being defined as bullying, does not ‘attract legislative protection for employees’.
 And if the common law duty of fair dealing or statutory anti-bullying is installed, clearly, the number of legal disputes will increase substantially.   

Naturally, if workplace bullying is installed as an actionable wrong in labour law, one could expect the number of ‘constructive dismissal’ cases to diminish.  This would be a consequence of employees being able to define and then legally do something about the ‘bullying’ behaviour of bosses before the situation became intolerable.  The case load lost on the roundabouts will though be won back with interest on the swings.  There are several reasons for this.  First, constructive dismissal is only triggered by employer misconduct so serious that a resignation has occurred.  Workplace bullying cases will, as a matter of definition, concern matters with far less odious a factual basis and therefore there will be, as a matter of logic, more of such cases brought forward.  Unfortunately, in the second instance, one may also expect the misuse of this cause of action that has so bedeviled ‘constructive dismissal’ law to continue and possibly worsen.  Employees have been notoriously fast on the trigger with constructive dismissal claims for real or imagined slights in the workplace and commissioners of the CCMA and bargaining councils, as well as judges, have had to issue fairly stringent guidelines as to what sort of bad behaviour by an employer was truly ‘intolerable’.  This brings us to a third reason for expecting the number of cases to rise.  The stringent “intolerability” test applied in constructive dismissal cases would have to be loosened in the case of fair dealing or statutory bullying cases.  After all, ‘intolerability’ is a standard against which to adjudicate the reasons for an employee resigning.  A case of ‘unfair dealing’ or statutory bullying could not logically be decided on this high factual threshold but would have to use a less onerous basis such as, perhaps, the ‘reasonable victim’ test put forward in sexual harassment law.  With a less onerous factual standard of unfairness applied to a far larger set of employer actions, there is bound to be an increase in legal action, whether successful or not.  Indeed, so many day-to-day acts by employers that formerly escaped judicial scrutiny will now be up for adjudication under the notion of ‘unfair dealing’ or statutory bullying that the notion of managerial prerogative itself may be shifted.

Old unfair labour practice jurisdiction resuscitated?

This raises the question about whether the ‘duty to fair dealing’ or anti-bullying statutory provisions will not fundamentally alter the labour dispute resolution paradigm under which we work.  In a sense this duty may well have resurrected, in another guise, the wide unfair labour practice jurisdiction of the 1956 LRA.  While extensively defining unfair conduct by an employer towards employees, the old LRA included a catch all provision proscribing also conduct that may ‘detrimentally affect’ the labour relationship
.  In their wisdom the drafters of the new LRA dispensed with such an expansive notion of unfair labour practices and confined litigants to the residual unfair acts defined in section 186 of the LRA.  A consequence was that many actions by an employer towards an employee that may have generated ill-feeling and were even unfair did not rise to the level where complaints in this regard could be brought to the CCMA.  Once the unfairness registered, for example, in promotions, demotions or the provision of training and benefits – only then was it deemed fit for the courts to intervene under the new labour law regime.  

As stated, the Labour Appeal Court in Nxele appeared to infer that section 186(1)(e) of the LRA imposes on employer’s a general duty to act fairly. In this way transfer disputes, despite not being listed as unfair labour practices, could be adjudicated. Grogan noted that ‘the LRA does not impose a general duty to act fairly on anybody. On the contrary, the Act is carefully crafted to inform employers and employees in fairly specific terms of the various forms of conduct which may give rise to actions by wronged parties. These include substantively and procedurally unfair dismissals related to the employee’s conduct, capacity or to the employer’s operational requirements, and the various forms of unfair labour practices listed in the definition of that term. While the extension to all employees of the right not to be unfairly dismissed or be subjected to unfair labour practices (s185) presupposes that employers are under a reciprocal duty to refrain from unfair dismissals and unfair labour practices, that duty extends only to refraining from unfair dismissals and unfair labour practices, as enumerated. Unfair transfers are not among them’.
 To attempt to found the duty to fair dealing not on an interpretation of the LRA but on the constitutionally developed common law as the SCA has done in Murray is also problematic. 

Rycroft is not oblivious to these problems.  He calls for legislative change specifically to plug a hole that does not effectively address all aspects and incidents of workplace bullying.  In practice, much of what constitutes bullying or the wider notion of unfair dealing disputes could have been brought under existing provisions of the LRA and EEA.  For instance the unfair dealing of a dismissal or an act of racial bullying already have well trodden paths of legal remedy.   However, for Rycroft, current legal protections are inadequate as there are still many forms of workplace bullying that are practically disqualified from being brought forward in terms of current law.  The question is whether plugging this hole does not unintentionally open up other ones.  

Subjectivity and managerial discretion

The working definition of workplace bullying, broken up according to punctuation, reads thus:

1.) unwanted conduct 

2.) which is persistent or serious 

3.) and demeans, humiliates or creates a hostile or intimidating environment 

4.) or is calculated to induce submission by actual or threatened adverse consequences. 

This definition is philosophically a clone of the catch-all unfair labour practice definition of the 1956 LRA, except that it is not pre-occupied with labour peace so much as with human rights, particularly the right to dignity.  As laudable as this is, one must ask whether the introduction of statutory protections against workplace bullying (not to speak of the even wider obligation of fair dealing) will not saddle tribunals and courts with so extensive and subjective a wrong that it will embroil adjudicators in matters of which the LRA drafters had relieved them and in the process, aside from massively adding to an already high case-load.  Take for example a case of a unilateral transfer decision in the private sector.  As it stands, an employer who declines an employee’s request for a transfer where no contractual right to transfer exists and whose decision is not based on unfair discrimination based on race, gender and so forth, but is simply ill-disposed towards that employee is immune to legal action.  The LRA envisages certain unfair actions, such as this, taking place in the workplace for which there is no legal remedy. This flows from the limiting way section 186, (which defines unfair labour practices to exclude disputes about “transfers”), was drafted.  Such a dispute would now have to be heard either in the Labour or High Courts under the contractual right to fair dealing or under future anti-bullying provisions.  The fact that the employee might lose such a case is irrelevant.  An employer would have to defend such a claim with more than just a point in limine. He would essentially have to justify its fairness, thus at a stroke considerably limiting the discretion an employer formerly enjoyed to effect transfers within the company.  The same would apply to its decision about allocation of office space or work load which, even though not discriminatory on the basis of race, gender or so on, an employee might find marginalizing or demeaning. 
If one looks at the list of employer conduct that Rycroft hopes the injunction against workplace bullying would override, one comes across notions like ‘intolerance of … personal problems’.  Applying the above definition, an employer who is persistently intolerant and unaccommodating of an employee’s personal problems (leading for instance to late-coming) in a manner that is calculated to induce submission in the employee to workplace rules or, even worse, to threaten dismissal - may find itself branded a bully even before incapacity processes are launched.  While the reasons for an employer’s intolerance would have been looked at by a tribunal only if the employee was finally demoted or dismissed, an employee being harangued for being late but never actually suffering a demotion or dismissal may launch proceedings concerning the fairness of the haranguing because it was demeaning or intimidating.  Whether or not the CCMA finally finds in such an employee’s favour or not, the reception of an ‘unfair dealing’ jurisdiction into labour law would open a wide and welcoming avenue to litigate where, beforehand, an employee had to pass through the turnstile of the definition of  unfair discrimination or unfair labour practice in order to proceed.  Put bluntly, it seems the drafters of the LRA saw fit to relieve arbitrators and judges of the considerable trouble of hearing disputes concerning those unfair acts in the workplace that did not directly diminish terms and conditions or did not directly flow from specially prohibited grounds such as racism and sexism.  The pay-off was a speedy and effective dispute resolution system to deal with the more noticeable workplace wrongs.   
While interlocutory applications in disciplinary issues and unfair labour practices have recently attracted judicial disfavour,
 anti-bullying and fair dealing provisions would effectively permit interlocutory applications as far as disciplinary proceedings are concerned. While these already exist in respect of whistle-blowers,
 it would be open to employees feeling bullied to put the employer through the defense of the bona fides of its ordinary disciplinary processes should the bullying allegation of abuse of disciplinary process be made.  This is not ideal.
A further problem concerns the definition of bullying to include essentially subjective factors. What is humiliating and demeaning conduct by an employer? What is marginalisation?  These are highly subjective notions. Unlike sexual harassment law, which can draw on a more or less well-theorised set of social and political mores to guide the adjudication of whether a subjective feeling of harassment is objectively justifiable, there is simply no such broad and objective set of mores to decide whether a feeling of humiliation, indignity or marginalization is objectively grounded. Managerial styles differ from employer to employer let alone industry to industry and part of the reason for excluding those actions of an employer that have no direct effect on terms and conditions from the unfair labour practice definition was precisely to avoid a descent into subjectivism and unpredictability in our law.

Existing protections sufficient

While workplace bullying may certainly be problematic, respectfully, managerialism entails a certain level of pulling rank in a manner that objectively may appear and even be unfair.  To expect the Courts to entertain disputes about where the limits of such authority lies in cases where an employee has felt demeaned, marginalised or humiliated, for example, is impractical.  Serious, objectively discernable acts of workplace bullying may largely be lodged within existing provisions of the LRA and this is a good thing.  However, to systematically proscribe acts which flow from the duty to fair-dealing or encompass the full range of bullying conduct defined above would probably open a Pandoras box of disputes which the machinery of our dispute resolutions mechanisms would be ill-equipped to handle, procedurally and substantively.   

Conclusion

It is suggested that the debate on workplace bullying and the notion of a general (common law and statutory) duty to act fairly is viewed in light of the decision in SANDU v Minister of Defence and others.
  In this matter the Constitutional Court found that the LRA, as a law of general application, had, to an extent, limited the constitutional right to fair labour practices, among other things, by defining ‘employee’ in such a way as to exclude soldiers from some of the benefits of the Act.  The correct approach for persons alleging a lacuna in the Act was not to seek direct access to a wide and inchoate concept of ‘fairness’ lodged within the Constitution but to ask first whether the specific limitation of the constitutional right in the subordinate legislation was a justifiable limitation according to the test set out in section 36 of the Constitution, the limitation clause.

In light of this, it is suggested that any ‘unfair dealing’ by an employer that is not explicitly recognised as being justiciable by the LRA or the EEA ought to form the basis, in the first instance, of a challenge to the constitutionality of the LRA, (specifically its unfair labour practice definition), rather than to spur the development of expansive notions of fairness within our common law outside of and parallel to the statute meant to regulate this sphere of law.  As things stand with ‘fair dealing’, (now a common law contractual duty), an employee may seek to have a transfer or work allocation dispute heard in the Labour Court (or High Court) on the basis that they have, contractually, not been dealt with fairly, despite the LRA not recognizing transfer or work allocation disputes as valid unfair labour practice matters.  Surely fair dealing in labour law should be dealt with in terms of developing the statutes that have codified the conduct expected of parties to the employment relationship.  Bullying is certainly a problem and so is arbitrary unfairness but to permit every bullied or unfairly treated employee a cause of action might have effects on the world of work and system of dispute resolution as a whole that are worse.  These include undue tampering with managerial prerogative, flooding the system with disputes, effectively permitting interlocutory applications and requiring employers to mount a factual defense to allegations that are hard to objectively determine.  
Those acts of bullying that already offend provisions of the LRA and EEA are still ripe for adjudication and much bullying conduct is taken care of within these statutory provisions.  However, complaints about the more speculatively unfair acts of an employer that are founded on nothing more than a general imperative to fairness ought to continue to be excluded from adjudication in labour tribunals and courts
.  In addition, although workplace bullying occasions human resource problems, for the reasons set out above, one can be skeptical of the value for the overall system of dispute resolution in creating special statutory remedies for bullying that go beyond what is provided for already in various labour statutes.  
Benita Whitcher
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