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CCMA commissioners, jurisdictional rulings and the issue of certificates

-
not all “jurisdictional” issues raised at conciliation are true jurisdictional disputes; there are 
really only three possibilities: 1) whether the referring party has complied with the relevant time 
limit, 2) whether a bargaining council has jurisdiction, and 3) whether the dispute is in fact  
employment -related 

-
so, the conciliating commissioner must consider the point taken and decide whether to deal 
with it or leave it for the arbitrating commissioner to deal with

-
if the conciliating commissioner decides to deal with it, that commissioner’s ruling stands unless 
and until set aside on review 

-
if not, and the matter remains unresolved by the time 30 days has passed since the dispute was 
referred, a certificate must be issued in terms of Section 135(5)

-
the certificate is no more than a document issued by a commissioner stating that, on a 
particular date, the particular dispute remained unresolved; it does not confer jurisdiction on 
the CCMA to do anything that the CCMA is not empowered to do (or, for that matter, the right 
to strike on a party that is otherwise prohibited from striking in terms of the LRA – see Vodacom 
(Pty) Ltd v CWU [2010] 8 BLLR 836 (LAC))
-
in the absence of a prior ruling on the point, parties may raise jurisdictional points before the 
arbitrating commissioner 

Bombardier Transportation (Pty) Ltd v Mtiya NO & another [2010] 8 BLLR 840 (LC) 

CCMA jurisdiction in terms of Section 191(12)

The CCMA has jurisdiction to deal with a claim for unfair dismissal for operational reasons by an individual under section 191(12), whether the claim is substantive or procedural, or both. 

Bracks NO & another v Rand Water & another [2010] 8 BLLR 795 (LAC)

Prescription in labour matters 

A party’s right to enforce an award by having it made an order of court prescribes three years after the publication of the award.

POPCRU obo Sifuba v Commissioner of the SAPS & others [2009] 12 BLLR 1236 (LC)

The Prescription Act applies to labour matters, and prescription commences running, as usual, once the employee ought to have been aware of his right to claim.

Fredericks v Grobler NO & others [2010] 6 BLLR 644 (LC) 
Where the unfairness complained of is ongoing – that is, continuous or repetitive – the date of the dispute does not necessarily coincide with the date of the commencement of the unfairness. 

SABC Ltd v CCMA & others [2010] 3 BLLR 251 (LAC) 

Record of disciplinary hearing admissible to prove procedural fairness

The employer may rely on the record of the disciplinary hearing to prove that the employee had been given an opportunity to state his case. 

Tshongweni v Ekurhleni Metropolitan Municipality [2010] 10 BLLR 1105 (LC)

The possibility of relying on statements in disciplinary enquiries where witnesses will not testify

Retrenchment may not be resorted to simply because an employer may not be able to prove the commission of dismissible misconduct by employees. 

Where witnesses are afraid to testify in disciplinary proceedings, the employer may use their written statements as evidence.  The employee who collects the statements may testify as to their authenticity. 

FAWU obo Kapesi & others v Premier Foods Ltd t/a Blue Ribbon Salt River [2010] 9 BLLR 903 (LC)
The nature of exceptions in referrals to the Labour Court  
In considering whether or not to uphold an exception (on the basis that the Applicant’s statement of case does not set out the facts and/or legal issues in sufficient detail to enable the Respondent to file a response), the court must give consideration to the possibility of the parties being able to address the defects in the pre-trial conference.  The LRA is “founded on the notion that disputes should be dealt with on their merits rather than on technicalities”. 

Davidson & others v Wingprop (Pty) Ltd [2010] 4 BLLR 396 (LC)

Proving authority to act
The averment that a deponent has authority to bring an application on behalf of a juristic person is an essential one and must be made in the founding affidavit.  It cannot be made in reply. 

Kouga Municipality v SALGBC & others [2010] 4 BLLR 414 (LC)
Setting aside suspension
 POPCRU obo Masemola & others v Minister of Correctional Services [2010] 4 BLLR 450 (LC)
Because suspension has a negative impact on an employee’s integrity and reputation, the Labour Court will deal with urgent applications to have unlawful suspensions set aside.

Not necessary to plead and prove bargaining council agreements
Collective agreements concluded in a bargaining council have the status of subordinate legislation and need not be pleaded or proved.
Platinum Mile Investments (Pty) Ltd t/a Transition Transport v SATAWU & another [2010] 10 BLLR 1038 (LAC)
When obvious that dismissal not automatically unfair, court must refer matter to arbitration
Once it is clear, in proceedings before the Labour Court, that the reason for a dismissal which has been alleged to have been automatically unfair is not in fact a reason prohibited by Section 187, but is a reason in respect of which arbitration ought to have taken place, the Labour Court may not simply proceed with the matter on the basis that it is already seized with it.  It must stay the proceedings and refer the dispute to arbitration, which might include, by agreement, arbitration by the Court sitting as arbitrator.  

Parliament of the RSA v Charlton [2010] 10 BLLR 1024 (LAC)
The decision in NUM & others v Black Mountain Mining (Pty) Ltd [2010] 3 BLLR 281 (LC) that the Labour Court has a discretion to assume jurisdiction in such cases is therefore incorrect. 
Review of own disciplinary sanction

The State can review its own disciplinary sanctions in terms of Section 158(1)(h), 
Ntshangase v MEC: Finance KZN & another [2009] 12 BLLR 1170 (SCA)
though it cannot simply substitute the sanction of its appointed chairperson with its own unless permitted to do so by disciplinary code / collective agreement.
SARS v CCMA & others [2010] 3 BLLR 332 (LC)

Delay 

The possibility of having to pay additional back pay is a risk inherent in the review and appeal process and an employer using the process to avoid implementing a reinstatement award cannot blame the systemic delays inherent in the process in order to avoid such back pay.

Billiton Aluminium SA LTD t/a Hillside Aluminium v Khanylie & others [2010] 5 BLLR 465 (CC)
Labour Court reviews of private arbitration
The grounds for such review are only those set out in the Arbitration Act, and not the wider ground of “rationality”, whether or not the parties to the private arbitration agreement purport to confer such powers on the Labour Court.

 UASA v Impala Platinum Ltd & others [2010] 9 BLLR 986 (LC)
 NUM obo 35 employees v Grogan NO & another [2010] 8 BLLR 799 (LAC)
Enforcing claims under BCEA

Employees earning above the earnings threshold referred to in Section 6(3) of the BCEA may not enforce their BCEA claims by way of the enforcement procedures set out in that Act.  They may refer these to the Labour Court in terms of Section 77(3) of the BCEA, but the claims must then be couched as claims arising out of their employment contracts, rather than simply as non-payments under the BCEA. 

Minny & another v Smart Plan CC [2010] 4 BLLR 439 (LC)

The High Court’s jurisdiction

The High Court has jurisdiction to entertain employees’ claims that are founded in contract, but there is no condition of fair dealing necessarily implied in an employment contract.
SA Maritime Safety Authority v McKenzie [2010] 5 BLLR 488 (SCA) 
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