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REAGAN JACOBUS 

1. A Witness’ Prior Presence in Proceedings:

The Labour Court in C/K ALLIANCE (PTY) LTD T/A GREENLAND vs L MOSALA an others, an unreported judgment of Molahlehi J, (case number J R 3134/06) had opportunity to consider this issue:

The facts:
In arbitration proceedings under the auspices of the Bargaining Council for the Restaurant Trades, the employer sought to be represented by two persons, one of whom (V) delivered the opening statement, and was to testify later in the proceedings. The Union objected to both persons leading the first witness. The arbitrator, when asked by V whether or not she was required to leave, ruled that she could sit in, and that either of the two representatives could lead the evidence of the employer’s witness. After the completion of the evidence of the employer’s first witness, the employer called V as a witness. The arbitrator ruled that V was not permitted to give evidence for two reasons:
She sat in during the proceeding and she made an opening statement on behalf of the employer. 
Issues to consider:

(a) Whether or not V should have been prohibited from testifying?

(b) If she testifies, what is the value of her evidence?

(c) Should potential witnesses be present in the proceedings and hear the evidence of other witnesses before they themselves testify?

The Ruling:

On review the employer contended that the arbitrator committed a gross irregularity by refusing V to testify simply because she made an opening statement and sat through the evidence of the first matter of the employer. 

Molahlehi J ruled that:

(a) If for any reason witnesses sat in during the testimony of other witnesses, that should not disqualify such person from testifying. 

(b) At best, the arbitrator should allow the witnesses to testify, and then evaluate, at the end of the proceedings, whether that testimony has been influenced by the version of other witnesses who testified while present in the hearing. 
(c) The arbitrator failed in her duty by not warning the employer of the consequences of V sitting in the hearing during the testimony of the first witness, i.e that the employer ran the risk that the evidence of V may carry little or no weight because she was present during the testimony of the first witness. 

Comment : 

(i).
In criminal proceedings, the presiding officer has a duty to ensure that no potential witnesses sit in during the testimony of prior witnesses. 
(ii) In civil proceedings the general practice is that witnesses normally wait outside until they are called to testify. 

(iii) However, there is no authority for the proposition that merely because a witness has been sitting in during the hearing, he/she is for that reason incompetent to give evidence. 

(iv) The evidence, provided that it is relevant, would be admissible. What is important is to consider what the witness heard before testifying and whether he/she is able to tailor the evidence so as to fit with what he/she heard before. 

2. The Right to Legal Representation at Arbitration Proceedings? – A casualty?
A great number of arbitrations begin with an application by one party (invariably the employer party) to be represented in the proceedings by a legal practitioner. 

Rule 25 (1) (c)(1) and (2) provide that in cases of dismissal for misconduct and incapacity, a party to arbitration proceedings is not entitled to be represented by a legal practitioner unless the Commissioner and the parties consent, or the Commissioner concludes, after considering certain specified factors, that it is unreasonable to expect a party to deal with the dispute without legal representation. 

The dispute procedure of most Bargaining Councils contain a similar Rule.

In Trustees for the Time Being of the National Bioinformatics Network Trust v Jacobson and Others (2009) ILJ 30 2513 (LC), the employer conducted a protracted disciplinary enquiry into allegations of misconduct against Jacobson, the employee: the enquiry was chaired by senior counsel, was conducted over several months, produced a transcript of proceedings exceeding 5 000 pages (excluding documentary evidence), and a finding consisting of some 450 pages. Both parties had legal representation at the disciplinary enquiry. 
Upon his dismissal, Jacobson referred the dispute to the CCMA. Conciliation failed. At the arbitration hearing, the employer applied for the right to be legally represented (placing emphasis on the public importance of the matter, the fiduciary duties of trustees, the factual and legal complexities of the matter), the Commissioner refused the application. Upon this refusal, the employer brought an application for the recusal of the Commissioner, on the basis that the Commissioner did not appreciate the importance of managing public funds. The Commissioner refused this application. The next day, the employer brought an application to have the arbitration proceedings stand down, to allow it to bring an urgent application to review the two previous rulings of the Commissioner. The Commissioner refused. 
Issues to consider:

(a) When is legal representation appropriate?

(b) When is it appropriate to bring application for review of a Commissioner’s rulings?

In an urgent application before Van Niekerk J, the Court confirmed that it has jurisdiction to review interlocutory  rulings made by Commissioners [Section 158(1)(g)] and that it has the power to grant interim, urgent relief [Section 158(1)(9)(i)].

Van Niekerk J, takes a robust attitude in respect of these matters and ruled that the intervention by way of interdict in uncompleted proceedings is exceptional – reserved for those rare occasions where a grave injustice might otherwise result. The judge dismisses the application for urgent review for the following policy reasons:

1 for the Labour Court to routinely intervene in uncompleted arbitration proceedings would undermine the informal nature of the system of dispute resolution establishes by the LRA.
2. to permit the applications for review on a piecemeal basis would frustrate the expeditious resolution of labour disputes.  

The court concluded that the limitations on the right to legal representation is an integral element of a system of expeditious and informal dispute resolution.

Comment:

(a) There is no automatic right to legal representation before the CCMA in arbitrations concerning dismissal for misconduct. 

(b)
It is better to keep the procedure for disciplinary hearing which may lead to dismissal, simplified: it is not really the place for lawyers to be present. Schedule 8 to the LRA remains a useful guide in this respect. 
(b) When an Arbitrator/Commissioner makes a ruling that you do not like or disagree with, it is better to complete the entire proceedings before that presiding officer before you consider review proceedings. A review application brought at this (later) stage may be made stronger by other/further errors on the part of the Commissioner. 
3. Using the “K”-word in Arabia:
Solidarity o.b.o. De Vries/Denel (Pty) Ltd t/a Denel Land Systems (2009) 30 ILJ 2210 (BC)

The Facts:

De Vries was employed by Denel Land Systems as a senior artisan in the United Arab Emirates (UAE). M, a fellow employee, complained that he had been referred to by De Vries as a “bliksemse kaffer” and a “piekanien” , and that  De Vries  had threatened to “bliksem” him. At a disciplinary enquiry De Vries was found guilty of racial harassment and of threatening violence.  De Vries was given a final written warning and forfeited a salary increase for the year. M was not satisfied, called for an “appeal”, and approached the South African embassy in the UAE. A second enquiry was convened with a different chairperson on the same charges. De Vries pleaded guilty to the charges and was dismissed. In the arbitration proceedings, De Vries claimed that his dismissal was unfair as it amounted to “double jeopardy”, and that it was unfair to impose the dismissal in addition to the earlier sanction.

Issues to Consider:

1. Jurisdiction?

2. Disciplinary proceedings vs grievance proceedings?
3. Double jeopardy.
The Arbitrator Ruled as Follows:

1. Denel had failed to distinguish between disciplinary proceedings in terms of its disciplinary code, and proceedings aimed at resolving grievances in the workplace. 
2. The second enquiry, did not amount to double jeopardy [relying on BMW (SA) v Van der Walt, and Branford v Metrorail Services (Durban)], but concluded on the evidence before him, that the second enquiry was nonetheless unfair.

3. The penalty imposed at the second enquiry was unfair because the chairman had failed to take into account the code of Good Practice :Dismissal in schedule 8 of the LRA, and it was patently unfair to impose a sanction of dismissal on top of the penalty meted out previously.

Comment:

1. Although the issue of jurisdiction did not arise in this case, it could have. Therefore always ensure that, if  it is the intention that SA Labour Law should apply on foreign soil, that the contract of employment and/or letter of appointment, etc give effect thereto.

2. The entire proceedings engaged in by the employer, leaves the aggrieved employee, M dissatisfied. This resulted from the confusion on the part of Denel, between disciplinary and grievance proceedings.  

3. Our Labour Law on double jeopardy is not yet as clear cut as we might need it to be: Fairness remains the measure by which the decision to hold a second enquiry, will be judged. 

