UNFAIR DISMISSAL
-

an overview of case law relating to the resolution of           unfair dismissal disputes
1.

In terms of the LRA a dismissal is unfair if

· if it falls within one of the categories of automatically unfair dismissal referred to in section  187 (1), or

· as provided in section 188(1), if the employer fails to prove 
· that the reason for the dismissal is a fair reason related to the employee’s conduct or capacity or based on the employer’s operational requirements; and 
· that the dismissal was effected in accordance with a fair procedure.
2.

Whether a court or tribunal has the power or competence (jurisdiction) to decide whether an alleged dismissal was unfair, depends inter alia on 

· the reason for the dismissal;

· whether an employment relationship existed between the parties;

· whether the workplace was within the area of jurisdiction of the court or tribunal;

· whether a dismissal occurred;

· whether the procedural requirements were followed; and
· whether the dispute remains unresolved.
The reason for the dismissal
3.
“It is an elementary principle of not only our labour law in this country but also of labour law in many other countries that the fairness or otherwise of the dismissal of an employee must be determined on the basis of the reasons for dismissal which the employer gave at the time of the dismissal. The exception to this general rule is where at the time of the dismissal the employer gave a particular reason as the reason for dismissal in order to hide the true reason such as union membership. In such a case the court or tribunal dealing with the matter can decide the fairness or validity of the dismissal not on the basis of the reason that the employer gave for the dismissal but on the basis of the true reason for dismissal.”

Fidelity Cash Management Services v Commission for Conciliation, Mediation and Arbitration and Others [2008] 3 BLLR 197 (LAC) at [32].
4.

In terms of section 191(5)(b) the Labour Court has jurisdiction to adjudicate dismissal disputes if the employee has alleged that the reason for the dismissal is

· automatically unfair;

· based on the employer’s operational requirements;

· the employee’s participation in an unprotected strike; or
· that the employee was not a member of a trade union who is a party to a close shop agreement.

5.

In terms of section 191(5)(a) a bargaining council (if it has jurisdiction) or the CCMA (where no bargaining council has jurisdiction) must arbitrate disputes about the fairness of a dismissal if the employee has alleged

· that the reason for the dismissal is related to the employee’s conduct or capacity;
· that there was a constructive dismissal;

· that the employee terminated the contract of employment because the  employer provided the employee with less favourable conditions or circumstances at work after a transfer and that that constituted the dismissal; or
· that the employee does not know the reason for dismissal.
6.

In Chirwa v Transnet Ltd & others [2008] 2 BLLR 97 (CC) the  Constitutional Court considered whether the High Court has jurisdiction to adjudicate a claim arising from a dismissal for poor work performance where the applicant based her claim on an allegation that the decision to dismiss her constituted reviewable unfair administrative action. The Court in effect found that the case did not involve administrative action, that it was essentially a case dealing with the fairness of the dismissal and that the High Court did not have jurisdiction to entertain such claims.

7.

The Chirwa judgment has now been confirmed by a unanimous decision of the Constitutional Court in Gcaba v Minister of Safety & Security & others (Unreported case CC T64/08 dated 7 October 2009. In paragraph [72] the following finding was made

“Therefore, section 157(2) should not be understood to extend the jurisdiction of the High Court to determine issues which (as contemplated by section 157(1)) have been expressly conferred upon the Labour Court by the LRA. Rather it should be interpreted to mean that the Labour Court will be able to determine constitutional issues which arise before it, in the specific jurisdictional areas which have been created for it by the LRA, and which are covered by section 157 (2)(a)(b) and (c).”
8.
In Gcaba (at para [73]) the Constitutional Court made it clear that section 157(2) did not take away rights or remedies and that the High Court can adjudicate issues arising from employment if the Labour Court does not have exclusive jurisdiction  in respect of such issues.
“If only the Labour Court could deal with disputes arising out of all employment relations, remedies would be wiped out, because the Labour Court (being a creature of statue with only selected remedies and powers) does not have the power to deal with the common law or other statutory remedies.”
9.
At paragraph [75] of the Gcaba judgment the following important finding was made: 


Jurisdiction is determined on the basis of pleadings, as Langa CJ, held in Chirwa, and not on the substantive merits of the case. If Mr Gcaba’s case were heard by the High Court, he would have failed for not being able to make out a case for the relief he sought, namely review of an administrative action. In the event of the Court’s jurisdiction being challenged at the outset (in limine), the applicant’s pleadings are the determining factor. They contain the legal basis of the claim under which the applicant has chosen to invoke the court’s competence. While the pleadings… must be interpreted to establish what the legal basis of the applicant’s claim is, it is not for the Court to say that the facts asserted by the applicant would also sustain another claim cognizable only in another court. If, however the pleadings, properly interpreted, establish that the applicant is asserting a claim under the LRA, i.e. one that is to be determined exclusively by the Labour Court, the High Court would lack jurisdiction.
See also Makhanya v University of Zululand  (218/08) [2009] ZASCA 69.

10.

The Gcaba judgment is support for the approach adopted in the latest Eoh Abantu case i.e. Eoh Abantu (Pty) Ltd v CCMA and others (Unreported Case No JR291/07). At a conciliation meeting Eoh Abantu raised a point in limine to the effect that the applicant was an independent contractor and not an employee. The commissioner declined to entertain the point at conciliation and issued a certificate of non-resolution. Eoh Abantu successfully applied to the Labour Court to stay the arbitration proceedings pending the outcome of a review application to set aside the certificate of non-resolution and the judgment in that matter is reported as Eoh Abantu  (Pty) Ltd v CCMA & others (2008) 29 (ILJ ) 2588 (LC); [2008] 7 BLLR 1041 (LC). The latest judgment deals with the application to have the certificate reviewed and set aside and that a finding be made that the CCMA lacks jurisdiction to arbitrate. At paragraphs 47 and 48 the following was found:
“In my view, the provisions in rule 14 that the commissioner must require the referring party to prove that the commissioner has jurisdiction to conciliate means no more than the commissioner should determine whether or not the referral alleges that the respondent in those proceedings is an employer, who has dismissed an employee referring the dispute or on whose behalf it is referred. Where no such allegation is made, the commissioner should issue an advisory jurisdictional ruling that he or she has no jurisdiction to conciliate the dispute. The referring party retains then the right to refer the matter further to arbitration. The arbitrating commissioner will be able to determine the jurisdictional issue, assisted by evidence and will be in a better position to draw a difference between form and substance of the referral.

In the case where such an allegation is properly made, but the respondent counters the allegation by alleging that the “employee” was never employed at the material times or was an “independent contractor”, the conciliating commissioner must find that there exists between the parties, a dispute of facts which must be resolved through the leading of evidence. He or she then must issue a certificate of outcome to the effect that the dispute could not be resolved though conciliation.”

11.

That jurisdiction is provisionally determined on the allegations contained in the referral form also appears from Goldfields Mining South Africa (Pty) Ltd (Kloof Gold Mine) v CCMA and others (Unreported Case No JR 2006/08). 
[12]
…a certificate of outcome has no legal significance beyond a statement that the dispute referred to conciliation has been conciliated and was resolved or remained unresolved, as the case may be. In so far as the pro forma certificate makes provision for a commissioner to categorise the dispute and to indicate the means by which or the forum in which it is ultimately to be resolved, these are not functions contemplated by the Act, and they have no legal significance.

[14]
Section 135(5)…The wording clearly contemplates that if 30 days have elapsed from the date on which the CCMA received the referral of the dispute, the dispute may be referred for arbitration or to this court for adjudication without a certificate of outcome…In this sense the legal effect of a certificate of outcome is therefore minimal, if there is any effect at all.

[15]
The wording of s 191(5) also contemplates that it is not for the conciliating commissioner to interrogate the nature of the dispute as it appears on the referral form or make any ruling as to the forum to which an unresolved dispute may ultimately be referred. An employee is entitled to refer a dispute to this court or require that the dispute be arbitrated on the basis of the reason for dismissal alleged by the employee. It is the referring party’s categorisation of the dispute (and nothing more) that triggers either the arbitration or the adjudication of the dispute… the principle to be applied is that jurisdiction is conferred upon the CCMA, on a provisional basis, by the referring party’s categorisation of the reason for the dismissal.
See also Wardlaw v Supreme Moulding (Pty) Ltd [2007] 6 BLLR 487 (LAC)
12.

The decision in Rand Water v  R Bracks NO & Others (2007) 28 ILJ 2310 (LC) to the effect that a single retrenchee could not elect arbitration caused quite a debate amongst commentators.  In the subsequent judgment of Scheme  Data Services (Pty) Ltd  v  Myhill N.O. & others  [2009] 4 BLLR 381 (LC) it was found that the decision  of Nel AJ in the Rand Water case was “clearly wrong in law,” that “on a plain reading of section 191(12), it does not permit of the construction placed on it by the Learned Judge”  and that  “the plain wording of the section is clear and it is this: an employee who is dismissed for operational reasons is free to refer the dispute – whether founded on procedural fairness or substantive fairness or both – either to the CCMA or to the Labour Court.” 
13.

Reasons as to why the conclusion in the Scheme Data Services judgment is to be preferred may be found in Ngidi and Fidelity Supercare Services Group (Pty) Ltd (2009) 30 ILJ 1185 (CCMA). The focus of the legislature was not to restrict the arbitration option in any other way but to require that “the consultation process” must have applied to the “single employee” only. If the preceding consultation process applied to a number of employees, a single employee would not have an arbitration option. That this was the intention of the legislator was recognised in Telesure Investment Holdings (Pty) Ltd v CCMA & others (2008) 29 ILJ 2026 (LC) at 2029 in which it was found that the jurisdictional investigation that a commissioner is required to conduct “was whether other employees were dismissed arising from the consultation during the same period.”  If the employer had followed a flawed consultation procedure or even if no consultation procedure was followed the CCMA’s jurisdiction to arbitrate is not affected. Applying the test referred to in the Telesure Investment Holdings case, when no consultation procedure was followed and only one employee was dismissed for operational requirements, the dismissed employee can elect to refer a dispute to the CCMA. Such a conclusion was reached in Rowmoor Investment (Pty) Ltd v Wilson & others (2008) 29 ILJ 2275 (LC) albeit for different reasons.

Existence of employment relationship
14.
In State Information Technology Agency (SITA) Pty Ltd v CCMA & others (2008) 29 ILJ 607 (LAC); [2008] 7 BLLR 611 (LAC) SITA engaged the employee through a third party, Inventus, because it had retrenched the employee and certain laws and regulations precluded SITA from re-employing retrenchees. After a review of an award the issue to be decided on appeal was whether SITA or Inventus was the employer. The LAC found that SITA was the employer:
“[12]
…when a court determines the question of an employment relationship, it must work with three primary criteria:

1.
An employer’s right to supervision and control;

2.
Whether the employee forms an integral part of the organisation with the employer;

3.
The extent to which the employee was economically dependent upon the employer.

[14]
Applying the three tests to the facts of this case it is clear that the third respondent offered his services alone to appellant via the conduit of Inventus. Agreed Inventus might have made some money out of the transaction. Third respondent was not always clear about who his employer might have been. But Inventus exercised no control. Applying the “reality test”, there can be no doubt that the substance of the relationship was one between third respondent and appellant. Third respondent was officially part of appellant’s organisation. Inventus Products CC was merely a dues ex machine to facilitate the desire of the appellant to utilise the services of third respondent which, absent Inventus, it would not have been able to achieve because of the legal problems to which I have made reference earlier. The economic dependence was placed upon the appellant.

15.

The court followed the decision in Denel (Pty) Limited v Gerber, 2005 (26) ILJ 1256 (LAC); [2005] 9 BLLR 847 (LAC) where the Court adopted a “reality test” to a situation where a company or close corporation was interposed between an employer and an employee. It declined to deviate from that decision inter alia because its jurisprudence had been embraced by distinguished legal commentators such as Paul Benjamin. The following passage from an article by Benjamin, in which reference was made to ILO conventions, was quoted with approval:

“A starting point is the distinguished personal dependence from economic dependence. A genuinely self-employed person is not economically dependent on their employer because he or she retains the capacity to contract with others. Economic dependence therefore relates to the entrepreneurial position of the person in the market place. An important indicator that the person is not dependent economically is that he or she is entitled to offer skills or services to persons other than his employer. The fact that a person is required by contract to only provide services for a single client, is a very strong indicator of economic dependence. Likewise depending on an employer for the supply of work is a significant indicator of economic dependence.”

16.
The court distinguished the Kelly Girls situation where employees are sent to various clients to provide secretarial services, from the present case. It found that both from a perusal of the contract between Inventus and SITA and the evidence of the sole member of Inventus, who  testified in effect that he was no more than a conduit facilitating payment to the employee, it was clear that the economic dependent relationship was between the appellant and the employee.

17.
In practice one comes across situations where entities, who refer to themselves as temporary employment agencies, also only act as conduits merely facilitating payment to employees. The “client” would source the employee and phone the agency to place the employee on their books. The employee would then be required to sign a contract reflecting that he is employed by the agency for the sole purpose that he should provide a service to the “client” and that his contract would terminate when that purpose is fulfilled i.e. when the “client” no longer requires his services. See NUMSA obo Daki v Colven Associates [2006] BALR 877 (MEIBC). Very often the purpose of such arrangements is to enable the “client” to terminate the services of the employee at will and so to evade the protection afforded to employees against unfair dismissal in the LRA.  If that is found to be the case it may well lead to a finding that the client was the employer.
Territorial jurisdiction
18.

In Astral Operations Ltd v Parry (2008) 29 ILJ 2668 (LAC) Zondo JP followed the decision in Genrec Mei (Pty) Ltd v Industrial Council for Iron, Steel and Metallurgical Industry & others (1995) 16 ILJ 51 (A) and found that “in a case involving the CCMA the Court could also ask whether the employer’s undertaking in which the employees work is carried on inside or outside the Republic. If it was carried on inside the CCMA would then have jurisdiction and, where it was carried on outside, the CCMA would not have jurisdiction.”
Whether a dismissal occurred and whether a dispute about the fairness of the dismissal remained unresolved
19.

It is trite law that the CCMA does not have jurisdiction to arbitrate an alleged dispute that was settled. See Spilhaus & Co (WP) Ltd v CCMA & others [1997] 8 BLLR 1116 (LC).  It is not possible to determine whether a dispute was settled without interpreting the terms of the alleged settlement agreement. It is also trite law that no dismissal occurred if the parties agreed to terminate the employment relationship. In order to determine whether a dismissal occurred a commissioner must of necessity interpret the terms of an agreement that is alleged to have terminated the employment relationship by mutual consent.
20.

In  First National Bank Ltd (Wesbank Division) v Mooi NO & others  (2009) 30 ILJ 336 (LC) parties entered into a written settlement agreement after the employee was dismissed, indicating that the termination of employment was due to voluntary resignation and that the agreement was in full and final settlement of any claims that the employee may have against the employer. In applying for condonation of a late referral the employee alleged that the settlement was entered into on the basis of “justus error” in that he thought that that was the only means of obtaining a certificate of service. He further contended that he was pressurised into signing the agreement in that he was told that he would be black listed, that his FAIS licence would be withdrawn and that no other bank would employ him if the certificate of service reflected a dismissal. The CCMA commissioner granted condonation. He found that it was a fiction to state that the employee had voluntarily resigned. He found that the “in full and final settlement” clause did not necessarily entail the employee giving up his right to approach the CCMA regarding the fairness of his dismissal. In setting aside the commissioner’s ruling granting condonation, Molahleli J  remarked as follows:

“[16]
The powers of commissioners of the CCMA to rule on the interpretation and application of agreements is, in my view, confined to collective agreements in terms of s 24 of the Labour Relations Act 66 of 1995 (the Act). In order to have the agreement set aside the third respondent ought to have approached the civil courts or this court in terms of s 77 of the BCEA.

[17]
In my view the commissioner committed a gross irregularity and exceeded his powers in finding that the agreement was invalid or the termination of the employment relationship was not by mutual agreement between the parties.”
21.
In Drummer and Polaris Capital (2009) 30 ILJ 2179 (CCMA) a commissioner referred to the decision in the First National Bank matter and remarked as follows:

“19.
It is open to a party to allege at arbitration that, despite the applicant’s allegation that there is a dispute, that it is incorrect because the parties have settled the dispute by way of a settlement agreement. …However the party alleging the existence of such an agreement must prove that it exists and resolves the dispute before the commissioner. A commissioner before whom such an allegation is made must enquire into whether it is proven on a balance of probabilities via the evidence submitted in support of it. Establishing the existence of an agreement and its contents is nothing new and is clearly permitted if one considers the large number of cases relating to whether a worker is an ‘employee’ for the purposes of the LRA where commissioners has to establish whether there is a contract (of employment between the parties.

20.
 Commissioners might also be called upon to determine the existence and the contents of an agreement where it is alleged that there has not been a ‘dismissal’ within the meaning of s 186 of the LRA because there has been a voluntary agreed termination of the employment relationship…

21.
I do not understand the decision in the First National Bank matter to preclude any of these things. It would be strange if it did and, in my respectful view, contrary to the requirement that an arbitrating commissioner determine whether there is a dispute between the parties or whether the applicant was an employee or whether the applicant was dismissed. Those decisions can often only be made after a finding on the existence and the contents of the contract. In my view, First National Bank is authority for the proposition that commissioners do not have the power to set aside an existing agreement on the basis that it is invalid. But that presupposes that there is an agreement, the existence of which must first be determined by the commissioner.”
22.
Whether the procedural requirements were followed
The procedural  requirements that have to be met before a dispute about the fairness of a dismissal may be arbitrated were inter alia discussed  in De Vries v Lionel Murray Schwormstedt & Louw (2001) 22 ILJ 1150 (LC); [2001] 8 BLLR 902 and Indoor Amusements (Pty) Ltd v CCMA & others (2004) 25 ILJ 2205 (LC). When a request for arbitration is required the request has to be made within 90 days after the date on which the certificate was issued. See section 136(1).  It appears from the two decisions that the 90 day period commences

· in cases where the conciliation took place within the 30-day period allowed for conciliation or such further period as agreed to by the parties  - the day following the issuing of the certificate; and
· in cases where there was no conciliation process – the day after the expiry of the 30 day period.

The relief that may be awarded

23.
In the past there was some controversy over the issue whether re-instatement may be ordered to operate with retrospective effect for a period longer than twelve months. In Equity Aviation Services Pty (Ltd) v CCMA & others (2008) 29 ILJ 2507 (CC); [2008] 12 BLLR 1129 (CC) the Constitutional Court confirmed the decision in Republican Press v CEPPWAWU & others (2007) 28 ILJ 2503 (SCA); [2007] 11 BLLR 1001 (SCA) and found that there is no limit to the retrospectivity that may be awarded save that re-instatement or re-employment may not be with effect from a date earlier than the date of dismissal. There is accordingly no longer any doubt that that is the correct interpretation of section 193(1) (a). 
24.

In terms of section 193(2) the Labour Court or an arbitrator must require the employer to re-instate or re-employ the employee whose dismissal was substantively unfair unless certain exceptions apply. 
25.

One of the exceptions arises when “it is not reasonably practicable for the employer to re-instate or re-employ the employee.” In the Republican Press case the following was said in respect of this issue: 
“While the Act requires an order for reinstatement or re-employment generally to be made a court or an arbitrator may decline to make such an order where it is ‘not reasonably practicable’ for the employer to take the worker back into employment. Whether that will be so will naturally depend on the particular circumstances, but in many cases the impracticability of resuming the relationship of employment will increase with the passage of time.”
                                                          26.
Another exception arises when “the circumstances surrounding the dismissal are such that a continued employment relationship would be intolerable.”  It is often argued that the employment relationship has broken down and that reinstatement should for that reason not be awarded. A mere subjective belief that the relationship has broken down would however not be sufficient having regard to the following dictum in Dr D.C. Kemp t/a Centralmed v M. B. Rawlins (unreported Case No  JA 11/06. (LAC):
“In essence all we have from the respondent is her subjective belief that the relationship between the appellant and her had broken down.  There is no support to the effect that her belief was a reasonable one.  The mere ipse dixit that the relationship has broken down has never been sufficient for an employer to avoid reinstating an employee, likewise it cannot be a sufficient basis for an employee to justify a rejection of a reasonable offer of reinstatement.”
27.
Factors to be considered in determining whether or not to award compensation

In the Centralmed case the employee party had refused to accept a settlement offer which entailed reinstatement with no loss of remuneration or benefits. She argued that her refusal to accept the offer was reasonable because the relationship had broken down. The Labour Court found that the dismissal was substantively and procedurally unfair and ordered compensation equal to twelve months remuneration. The order was set aside on appeal. The LAC found that an employee party who was unfairly dismissed does not have an automatic right to relief and that in deciding whether or not to grant compensation in such circumstances the following factors needed to be considered:
(a) 
the nature of the reason for dismissal; where the reason for the dismissal is one that renders the dismissal automatically unfair such as race, colour, union membership, that reason would count more in favour of compensation being awarded than would be the case with a reason for dismissal that does not render the dismissal automatically unfair; accordingly, it would be more difficult to interfere with the decision to award compensation in such case than otherwise would be the case;
(b)
whether the unfairness of the dismissal is on substantive or procedural grounds or both substantive and procedural grounds; obviously it counts more in favour of awarding compensation as against not awarding compensation at all that the dismissal is both substantively and procedurally unfair than is the case if it is only substantively unfair, or, even lesser, if it is only procedurally unfair;
(c )
in so far as the dismissal is procedurally unfair, the nature and extent of the deviation from the procedural requirements; the minor the employer’s deviation from what was procedurally required, the greater the chances are that the court or arbitrator may justifiably refuse to award compensation; obviously, the more serious the employer’s deviation from what was procedurally required, the stronger the case is for the awarding of compensation; 
(d) 
the consequences to the parties if compensation is awarded and the consequences to the parties if compensation is not awarded;
(e)
the need for the courts, generally speaking, to provide a remedy where a wrong has been committed against a party to litigation but also the need to acknowledge that there are cases where no remedy should be provided despite a wrong having been committed even though these should not be frequent.
(f)
in so far as the employee may have done something wrong which gave rise to his dismissal but which has been found not to have been sufficient to warrant dismissal, the impact of such conduct of the employee upon the employer or its operations or business.
(g)
any conduct by either party that promotes or undermines any of the objects of the Act, for example, effective resolution of disputes.
28.

Zondo JP summarised the position as follows:
“‘If an employer unfairly dismisses an employee and he wishes to reverse that decision, he must be able to do so, and if the employee fails to accept that offer for no valid reason, the employer has a strong case in support of an order denying the employee compensation.”
29.
The Judge President concluded that an employer has the “right to right a wrong.”
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