SASLAW Case Law Update – 3 December 2009: Collective Labour Law 
by Richard Haslop
1) Section 189A

NUMSA v General Motors of SA (Pty) Ltd [2009] 9 BLLR 914 (LC)
“When can it be said that an employer is not entitled to effect dismissal in terms of a consultation process initiated by a Section 189(3) notice?  In other words, what is the reach of the statutory invitation to consult?”

-
Section 189(3) requires disclosure, in writing, of, inter alia, the reasons for the proposed 
dismissals, the number of employees likely to be affected, and the time when, or the 
period during which, the dismissals are likely to take effect.

-
In GMSA, the notice contemplated a period of three to four months, but the proposed 
number of retrenchees
set out in the notice was reached by way of voluntary severance 
packages or the expiry of various fixed term employment contracts, so that management 
was able to say, in writing, on 3 September 2008, that “it would … appear that the issue 
of compulsory retrenchments will not arise”.
-
Several months then passed during which no further retrenchment consultation took 
place.
-
The crisis in the motor industry continued to worsen, however, and the employer was 
forced to dispose of further employees.  
-
On 4 February 2009 the employer advised the union in writing of its intended “continuing 
implementation” of the process which had already begun.

-
It tried to use the existing Section 189(3) notice and to argue that the consultations that 
had already taken place were all part of the same process.  Further meetings took place 
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and it then retrenched a large number of employees and gave notice of retrenchment to 
others.  
-
Section 189A was applicable to the process throughout because of the numbers involved.

-
The Labour Court held that, in this case, the process that had commenced by way of the 
initial Section 
189(3) notice, in respect of which facilitation had taken place, and in terms 
of which the 60 day period referred to in Section 189A(7) had lapsed, had in fact 
terminated without the need for forced retrenchment.  The later identification that orders 
were still dropping off, and at a rate not initially foreseen, should have led to the delivery 
of a fresh Section 189(3) notice, fresh consultation, and a fresh Section 189A time frame.
National Union of Mineworkers v De Beers Group Services (Pty) Ltd & another (2009) 30 ILJ 1880 (LC) 
If notice of dismissal of retrenchees in a large scale retrenchment is given other than in accordance with the provisions of Section 189A, the notice is invalid and of no force and effect.  The word “must” in Section 189A(2) is peremptory.
-
This is despite the fact that Section 189 generally is littered with the word “must” in 
circumstances where the failure to comply is not considered to render the subsequent 
dismissals invalid, but merely unfair.
-
In this case, there was no facilitation, and no dispute referral after the lapse of the initial 
30 period referred to in Section 189A(8).  After the employer, believing no dispute to 
exist, and believing that it had consulted properly, had issued dismissal notices, the union 
referred the matter to conciliation, alleging the existence of a dispute, and then 
successfully approached the Labour Court for an order declaring the dismissal notices to 
be of no force and effect.
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-
Therefore, despite previous views to the effect that the requirement in Section 189A(8)(b) 
that dismissal notices may be given “once the periods mentioned in Section 64(1)(a) have 
elapsed” only refers to the situation where a 
genuine dispute, identified by the parties, 
exists, employers are well advised, if the initial 30 day period expires without agreement 
specifically having been reached, and preferably a collective agreement binding on all 
employees in terms of Section 23(1)(d), to refer a dispute to the CCMA or relevant 
bargaining council themselves, so that there can then be no dispute about when the 
periods mentioned in 
Section 64(1)(a) lapse, and when dismissal notices can be issued. 

2) Second generation outsourcing

Aviation Union of South Africa obo Barnes & others v South African Airways (Pty) Ltd (JA 51/07) [2009] ZALAC 12 (9 October 2009)
Despite the widespread criticism that followed the Labour Court’s decision in COSAWU v Zikhethele Trade (Pty) Ltd & another [2005] 9 BLLR 924 (LC), perhaps most eloquently expressed by Malcolm Wallis (then SC, now J) in his address to the 2005 SASLAW National Conference in Durban (and reproduced in the January 2006 Industrial Law Journal), and the Court’s subsequent finding, in Aviation Union of South Africa & others v SAA (Pty) Ltd & others [2008] 1 BLLR 20 (LC), that so-called second generation outsourcing does not constitute a transfer of a business contemplated, and therefore affected, by Section 197, the Labour Appeal Court, in overturning the latter decision, has held that the section does apply to second generation outsourcing.

-
In this case, before the employer initially outsourced the work, it concluded an agreement 
with various trade unions to the effect that the work would be outsourced, that the 
transfer would constitute a transfer in terms of Section 197, that the employees’ contracts 
would be transferred, and that their continuity of employment would not be affected.  
Interestingly, the new employer was not a party to this agreement.  The services were 
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then outsourced to the new employer in terms of an outsourcing agreement between the 
employers and the employees were transferred.
-
The outsourcing agreement with the new employer provided that, upon termination of 
that outsourcing agreement, the old employer retained a right to transfer certain services 
or functions back to itself and to obtain the transfer, from the new employer to itself, of 
all third party contracts. 
-
The old employer terminated the outsourcing agreement early, but took the view that 
Section 197 would not apply if it took back the business, or if it transferred the business 
to another party, following a tender process.
-
The criticism of the Court’s reasoning in Zikhethele Trade had been that the plain 
wording of Section 197 did not allow it to reach the conclusion it did.  The Court in that 
case had applied a purposive interpretation to the section in circumstances where the 
meaning of the section was plain.  What the Court was effectively doing, according to the 
critics, was effectively rewriting the wording of the legislation to arrive at the 
interpretation contended for, which is impermissible. 
-
However, it’s clear from the Labour Appeal Court’s decision (there were two concurring 
written judgments, one of which, by Zondo JP, discusses, in quite complicated and hard 
to follow terms, the development of purposive interpretation through English patent law) 
that it is of the view that a purposive interpretation can, in fact, be applied to the 
provisions of Section 197 which will make the section applicable to second generation 
transfers, both where the old employer takes back the functions that it initially outsourced 
(which may not be all that controversial) and where the outsourcing arrangement 
between the old employer and the new employer comes to an end and the work is then 
outsourced to a new contractor. 
-
Indeed, Davis JA held that, even upon a literal interpretation, the word “by” in Section 
197 is capable of a meaning that incorporates second generation outsourcing.  
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-
Nevertheless, he clearly associates himself, at the very least, with Zikhethele Trade’s 
approach that the section ought to be purposively interpreted before going on to say that, 
in any event, on the facts of this particular case, the literal approach adopted by Wallis 
still results in the application of Section 197 to the transactions in question in the case at 
hand.

This is not the only recent decision in which Zondo JP has used a discussion of English patent law to bolster his argument in favour of the purposive construction of a section of the LAbour Relations Act.  In fact, when opening this year’s SASLAW National Conference, Judge Zondo, whose term of office expires in 2010, mentioned that all Judges President look to leave a legacy, and that he would like his to be the purposive interpretation of the Labour Relations Act.
3) Strikes
Equity Aviation Services (Pty) Ltd v SATAWU & others [2009] 10 BLLR 933 (LAC)
Where a majority union has referred a dispute for conciliation, has acquired the right to strike, and has served notice of the strike on the employer, the members of a minority union acquire the right to strike over the same dispute, and need not serve a separate notice on the employer of their intention to strike.

-
The plain wording of Section 64(1) provides that the right to strike is acquired, 
procedurally, when the issue in dispute has been referred to the CCMA or bargaining 
council, where it remains unresolved, and after a notice of intention to strike is served 
on the employer.
-
That the non-resolution of a dispute that remains unresolved after referral gives rise to the 
right to strike over the dispute, no matter who referred the dispute, is surely relatively 
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uncontentious.  For example, an employer can institute a lock-out in respect of a dispute 
that the employees have referred, and vice versa.  It is not necessary for the party 
intending to embark upon industrial action to have itself referred the dispute, and it is not 
necessary for the dispute, which is already unresolved, to be referred all over again.
-
The LAC’s judgment in this case is contentious because it does not require notice of 
intention to strike to be served on the employer by employees, or their representatives, 
who were not specifically covered by the original notice of strike.  Of course, if the notice 
to strike identifies the employees who eventually do strike, or is sufficiently widely 
worded to cover them, there is no problem.  But where the notice to strike states that 
certain employees will embark on a strike, and others, who were not identified, do so, 
then the purpose of the section, which seems to be to place the employer in a position 
where it knows who it can expect to strike, and when, is not fulfilled. 

   -
It was for this reason that Zondo JP sought to interpret the section purposively.  However, 
the majority of the Court disagreed and held that the employer’s other employees 
acquired the right to strike even where they were not identified in the strike notice. 
Metro Bus (Pty) Ltd v SAMWU obo members [2009] 9 BLLR 905 (LC)

The Labour Court may only interpret collective agreements when determination of their meaning is incidental to disputes falling within its jurisdiction. 

-
Therefore, the Court could not afford interim relief to an employer that had not referred a 
dispute concerning the interpretation of a collective agreement to the CCMA in 
circumstances where the issue over whether a strike was protected or not was dependent 
upon such interpretation.
-
The Court held that the Section 65 prohibition contended for by the employer, based on 
its allegation that a binding collective agreement existed prohibiting the strike in 
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question, would only arise once an arbitrator had made a determination in accordance 
with the employer’s contention.
-
This is confusing.  Surely, the interpretation placed upon the collective agreement by the 
arbitrator only serves to confirm an already existing 
situation.  The prohibition in respect 
of striking doesn’t only arise once the determination is made; the determination simply 
confirms the legal position as it has always existed.
-
It is also not clear from the judgment why this is not a case where the determination of 
the meaning of a collective agreement is incidental to a dispute falling within the Court’s 
jurisdiction.
Bravo Group Sleep Products (Pty) Ltd v CEPPWAWU & others [2009] 2 BLLR 114 (LC)

In this case the same judge confirmed that, because a collective agreement reached in the particular bargaining council was, in terms of the council’s constitution, binding on the signatory parties only until extended to non-parties by the Minister, a minority union was entitled, in the meantime, to strike over issues dealt with in the collective agreement, which nevertheless regulated the dispute.
-
It is not clear whether this judgment required the Court to interpret the provisions of 
a collective agreement.  If it did, the Court clearly believed that such interpretation was 
“incidental” to a dispute falling within its jurisdiction. 
SA Chemical Workers’ Union v Unitrans Supply Chain Logistics (Pty) Ltd & another (2009) 30 ILJ 2469 (LC)
Even though a strike against the new employer by workers transferred in terms of Section 197, because they refused to recognise the transfer, was unprotected, dismissal of the strikers was too 
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harsh in circumstances where consultation and proper communication with the affected employees had not taken place prior to the transfer.

-
The Act does not require consultation with employees prior to the transfer of a business 
in terms of Section 197 (even though Craig Bosch argues in an article in the October 
2009 ILJ for a general duty to be imposed on employers to disclose information and a 
limited duty to consult in the transfer context).  

-
One of the factors that must be taken into account, in terms of Item 6 of Schedule 8, in 
determining the substantive fairness of a dismissal of unprotected strikers, is whether the 
strike was in response to unjustified conduct by the employer.
- 
The Court awarded the dismissed employees compensation. 

