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THANKFULLY NONE OF THESE CASES DEAL WITH THIS TYPE OF WORKER… 
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"You can't sack me just because I'm totally useless.
That's discrimination against totally useless people.”




MANGENA & OTHERS v FILA SA (PTY) LTD & OTHERS (2010) 31 ILJ 662 (LC)

Van Niekerk J

Equal pay for equal work or for work of equal value 
An employee, S, had been discriminated against in terms of the level of remuneration based on race and/or colour in comparison to another employee, M. 
Specifically, it was submitted that S and M undertook the same or similar work and that M was paid a higher rate of remuneration on account of her race; in the alternative S and M were engaged in work of equal value and that S was paid less than M on account of his race.
The court found that the terms of s 6 of the EEA were sufficiently broad to include claims of equal pay for work of equal value. 

Section 6(1) prohibited discrimination in any employment policy or practice, on any of the grounds listed in that section or on any analogous ground, if an applicant was able to show that the ground was based on attributes or characteristics that had the potential to impair the fundamental dignity of persons or to affect them in a comparably serious manner.
 'Employment policy or practice' was defined in s 1 of the EEA to include remuneration, employment benefits and terms and conditions of employment. 
To pay an employee less for performing the same or similar work on a listed or an analogous ground clearly constituted less favourable treatment on a prohibited ground and any claim for equal pay for work that was the same or similar fell to be determined in terms of the EEA. 
Similarly, although the EEA made no specific mention of claims of equal pay for work of equal value, the terms of the prohibition against unfair discrimination established by s 6 were sufficiently broad to incorporate claims of this nature. 
The court also had reference to the ILO's Equal Remuneration Convention (100 of 1951) which obliged ratifying member states to give effect to the principle of equal remuneration for men and women workers for work of equal value. The court was required to interpret the EEA in compliance with South Africa's public international law obligations. 
Previous case law in support of the equal value principle had suggested that the claimant, in order to succeed, had to identify a comparator and establish that the work done by the chosen comparator was the same or similar work. 

A claim for equal pay for equal work did not require that the two jobs in question to be interchangeable or exactly the same. They had to be similar in nature. 

To my mind it would be sufficient to establish that the jobs were of similar grades, require similar qualifications, skill or expertise or had similar hierachical and subordinate structures.      

The jobs in question, while different could be of equal value in skill, physical and mental effort, responsibility and other relevant factors.

Assuming this was achieved, the claimant was then required to establish a link between the differentiation and a listed or analogous ground. If the causal link was established, s 11 of the EEA required the employer to show that the discrimination was not unfair. 
The causal link had to prove (and not baldly claim) that the differentiation was because of a similar or analogous ground such as race, gender etc.

This placed a significant burden on an applicant in an equal pay claim. The court previously had acknowledged the difficulties facing a claimant in these circumstances and had expressed the view that a claimant was required only to establish a prima facie case of discrimination, calling on the alleged perpetrator to justify its actions. However, a mere allegation of discrimination would not suffice to establish a prima facie case.  
Equal pay for equal work  
The court found that the claimant had failed to establish a factual basis for his claim that the employer had failed to pay him and M equally for equal work. 
The employer's evidence indicated that there was no similarity whatsoever between the functions performed by S and M. S was engaged in elementary, mechanical work, while M was engaged in a sale or return programme function and later, as the activities of that function were  reduced, in the distribution function of two relatively small brands. 
The evidence of the employer and M concerning her activities coincided. According to the employer not only was the work that M performed non-mechanical, M was afforded the opportunity to advance on account of her willingness to accept new challenges. On the contrary, S performed the work he was given satisfactorily, but displayed no initiative or inclination to progress. The court found that S had been unable to adduce evidence as to precisely what functions were performed by M and, the court found, he had had an inflated view of the nature of the work which he performed. Taking all the evidence into account, the court concluded that the applicant had failed to establish, even on a prima facia basis, that S and M performed the same or similar work. Therefore the factual foundation necessary to sustain a claim of equal pay for equal work did not exist.
Equal pay for work of equal value
The court then turned to consider the alternative claim of racial discrimination based on unequal pay for work of equal value. The court found that it was incongruous for the applicant to claim equal pay for the same (in the sense of  identical) work and to claim in the alternative, as the applicant effectively had, that should the court find that the work performed was different, then equal value should be attributed to the positions concerned. 
This strategy was acceptable where the detail of the jobs was in doubt. In other words, if a claimant asserted that work done by a comparator was similar work in circumstances where the claimant was not entirely sure or where there was some doubt as to precisely what work the comparator performed, the basis for an alternative equal value claim could be appreciated. However, in a matter such as the present, where S asserted that he performed identical work to that performed by M and then proceeded to ask the court to find, in the event that it was found that he performed different work, that the different work was of equal value to the work performed by M, this bordered on the disingenuous. 
In any event, there was simply no evidence before the court to establish the relative value that should be accorded to the work that was performed by S and M. An applicant claiming equal pay for work of equal value had to lay a proper factual foundation that would enable the court to make an assessment as best it could, on what value should be attributed to the work in question and the tasks associated with it. This factual foundation might include factors such as skill, effort, responsibility and the like. In the present case, in the absence of sufficient evidence to establish even remotely that the work performed by S and M was of equal value, the basis for the applicant's alternative claim was simply non-existent. Given the above, it was not necessary for the court to consider the existence of any causal link between the differential relied on by the applicants and the specified grounds of race.
The court therefore dismissed the claim of unfair discrimination.
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“Sorry to let you o, Myers, but you've been right
too many times.”




COSME v POLISAK (PTY) LTD (2010) 31 ILJ 1861 (LC)

Molahlehi J 

Age discrimination

The applicant entered into employment with the respondent company when he was 63 years old in 2003. No written contract was entered into and the employee was not informed that the company had a retirement policy or retirement age. In September 2006 the managing director complained about the employee's performance and insulted him. 
The employee lodged a grievance, demanding an apology. A meeting was arranged at which the managing director apologised. At the time the managing director enquired from the employee how old he was. When the employee replied that he was 65, the managing director commented that he was old enough to be retired. 
In March 2007 the employee was notified that his employment had been terminated because he had reached the retirement age of 65 years set down in the company's retirement policy. 
In proceedings before the Labour Court the employee contended that his dismissal had been automatically unfair in terms of s 187(1)(f) of the LRA 1995 as he had been discriminated against on the   grounds of his age. Alternatively the employee claimed that he had been dismissed in response to the grievance lodged against the managing director and this amounted to victimization and was automatically unfair in terms of 
s 187(1)(d) (i).
The court considered the evidence and rejected as unreliable and untruthful the evidence of the company's human resources manager that the company had a retirement policy of which the employee had been aware. 
The court found that the employee's dismissal had to be looked at in the context of what had occurred prior to the attempted consultation by the company with the employee. The court was satisfied that the probabilities strongly pointed to the fact that, but for the employee's demand for an apology by the managing director and the diminution of his status from that of supervisor, the issue of his age would not have arisen. It was therefore clear that age was used by the company to justify the termination of the employment relationship. 
The employee's dismissal was thus automatically unfair in terms of s 187(1)(f) of the LRA. 
The court found that, even if it was incorrect to conclude that the employee's dismissal was based on age discrimination, the probabilities supported the employee's version that his dismissal was motivated by victimisation in contravention of s 187(1)(d) (i) of the LRA.

In the circumstances the court found that the employee was entitled to be awarded maximum compensation of 24 months' remuneration. The company was ordered to pay the employee's costs on an attorney and client scale. 
JANSEN v MINISTER OF CORRECTIONAL SERVICES OF THE REPUBLIC OF SA (2010) 31 ILJ 650 (LC)

Le Roux AJ

Discrimination based on conscience, belief and /or political opinion

The applicant had been employed by the Department of Correctional Services for over 30 years, until, in 2002, he made a presentation to the Jali Commission of Inquiry on alleged corruption in the department and his relationship with his superiors deteriorated. 
During 2004 the employee was placed on sick leave. Shortly thereafter the employee convened a press conference at which he and three colleagues addressed the media while dressed in their departmental uniforms. 
At the press conference the employee expressed the opinion that employees of Khoisan origin were being discriminated against, oppressed, victimised and marginalised by the black majority in the department in the Western Cape and announced the formation of an organisation called the Movement against Domination of African Minorities (MADAM) to protect  the rights and interests of the Khoisan people. 
The employee was charged with gross insubordination and gross negligence relating to his appearance in the media without permission and in uniform, was found guilty and dismissed. 
After an unsuccessful internal appeal, the employee challenged his dismissal before the relevant bargaining council, the GPSSBC. Conciliation  failed, and the employee was advised by the bargaining council to refer his dispute to the Labour Court as his dismissal was an automatically unfair dismissal in terms of 
s 187(1)(f) of the LRA 1995. 
The three claims before the Labour Court were that:

1.
the employee had been automatically unfairly dismissed as he had been unfairly discriminated against on the grounds of conscience, belief and/or political opinion as listed in s 187(1)(f) and on the  analogous unlisted grounds of political or cultural affiliation; 
2.
his dismissal had been substantively and procedurally unfair, and 
3. his dismissal constituted an infringement of his constitutional rights to freedom of association, freedom of expression and to form, join and maintain a cultural organisation.  
The court rejected the department's contention that it lacked jurisdiction because an automatically unfair dismissal dispute had not been referred to conciliation. 
The court had jurisdiction because an unfair dismissal dispute had been conciliated irrespective of the reason proferred for the dismissal. The court found, however, that its jurisdiction was 'provisional'. It would consider the matter and, if at some stage, it became apparent that the dismissal did not constitute an automatically unfair dismissal, it would refer the matter to the bargaining council for consideration of the question whether the dismissal was unfair.

What was in dispute was the reason for the dismissal. The applicant contended that he was dismissed because he expressed the view, and formed an organisation that promoted the view, that the department was not looking after the interests of inmates and employees and discriminated against employees on ethnic and/or cultural grounds. He was therefore dismissed by reason of his conscience, belief and/or political opinion as specifically listed in s 187(1)(f) as well as on the analogous unlisted grounds of political or cultural affiliation.
The department denied this allegation and contended that the reason for the dismissal was that the applicant committed serious acts of misconduct during the course of the press conference.
The court found that, as the real reason for the employee's dismissal was in dispute, it had to consider all the relevant evidence. The court adopted the approach set out in SA Chemical Workers Union & others v Afrox Ltd (1999) 20 ILJ 1718 (LAC), namely that an enquiry into the reason for dismissal is an objective one to which the twofold approach to causation applied. 
The first requirement of factual causation had been met in this matter. 
The question that remained was what was the most probable inference that could be drawn from the evidence led. 
The applicant relied on various actions of the department, which he alleged constituted a dismissal by reason of his conscience, belief and/or political opinion as specifically listed in s 187(1)(f). However the evidence before the Court showed that as at the date of the alleged actions, MADAM had not yet been established and there was no evidence led to show that the applicant at that time supported, or had expressed any views or taken any actions in support of, the aims and objectives espoused by MADAM.

In the court's view the most probable inference was that the reason for the dismissal of the employee was not his membership of, or association with, MADAM, or the views he expressed in support of the aims and objectives of MADAM, but rather that the department genuinely felt that he had committed a disciplinary offence by appearing at a press conference in a departmental uniform and expressed inaccurate or unacceptable views regarding the  department that could have endangered the safety of employees and inmates. 
The dismissal of the employee was therefore not automatically unfair.

The court then considered the employee's claim that his constitutional rights to freedom of association, freedom of expression and to form, join and maintain a cultural organisation had been infringed. 
The court noted that it had to be determined whether the employee could place direct reliance on the provisions of the Constitution 1996 where s 157(2) of the LRA granted the court jurisdiction to adjudicate on alleged violations of fundamental rights enshrined in the Constitution which arose from employment and labour relations. 
In this case all the employee's claims were based on the fact that he had been dismissed by the department. Therefore, the primary constitutional right at play was the right to fair labour practices. The LRA provides for protection against unfair and automatically unfair dismissal, and if an employee is dismissed in circumstances where it is alleged that his right to freedom of association or his right to form, join and maintain a cultural organisation has been violated, he may, in appropriate circumstances, be able to succeed with a claim based on an allegation of an unfair or an automatically unfair dismissal.
As the reason for the dismissal was that the applicant appeared at a press conference in his uniform and made unfavourable comments about his employer, there was no infringement of the right to freedom of association or the right to form, join and maintain a cultural organisation. 
Insofar as the dismissal was based on comments made by the applicant, an argument may be made that this constituted a breach of the right to freedom of expression. This may be determined by balancing the rights of the applicant and the department in an arbitration hearing.

The applicant could not therefore rely directly on a constitutional right.

The court accordingly found that the dismissal of the employee was not automatically unfair. It also found that the applicant's case based on the alleged infringement of his constitutional rights had to fail. The court stayed the matter and referred it back to the GPSSBC for arbitration of the unfair dismissal dispute.
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ATKINS v DATACENTRIX (PTY) LTD (2010) 31 ILJ 1130 (LC)

Francis J
Discrimination based on gender, sex or sexual orientation

The applicant was offered employment with the respondent as an information technology technician. He accepted the position in writing, and thereafter advised the respondent that he was in the process of undergoing a gender-reassignment process from male to female. The respondent regarded his failure to divulge this information at his interview as a serious case of misrepresentation amounting to dishonesty. 
The respondent considered that his actions amounted to a repudiation of his contract of employment, which it accepted and terminated his employment. 
The applicant referred an unfair discrimination dispute to the CCMA for conciliation, and thereafter to the Labour Court for adjudication.
The applicant based his claim on the provisions of both the Employment Equity Act 55 of 1998 and the LRA 1995. 
Under the LRA he claimed that he had been automatically unfairly dismissed in terms of s 187(1)(f) on the basis of gender, sex and/or sexual orientation, and sought compensation. 
Under the EEA he sought an order in terms of s 50(1) and (2) declaring that the respondent had unlawfully and unfairly discriminated against him on the grounds of sex, gender and/or sexual orientation, and an award of compensation and/or damages, a public written apology and other specified relief.  
The respondent denied that it dismissed the applicant for undergoing a gender-reassignment process. It had done so because of his failure to disclose a material fact at his interview. The respondent maintained that the court  lacked jurisdiction to hear the matter as the dispute was an ordinary dismissal dispute which had to be referred to arbitration.
The court had reference to s 9 of the Constitution 1996 (equality clause) which prohibited unfair discrimination and to the provisions of the EEA and the LRA which gave effect to those constitutional provisions. All three enactments prevented employees being discriminated against on the basis of their sex, gender and other grounds. 
The LRA defines who an employee is. It does not distinguish between males and females. A transsexual who undergoes a gender reassignment process will continue to remain an employee and the prohibition against unfair discrimination will still exist unless the respondent can show that the discrimination was fair.

The only defence against discrimination would be if it were shown to be fair. In the present case the issue of fair discrimination did not arise. 
The applicant's dismissal was not in dispute. What was in dispute was the true reason for the dismissal. 
The respondent gave the impression that had the applicant disclosed that he wanted to undergo the gender-reassignment process he would not have been dismissed. The court did not think so. 
The respondent would not have employed the applicant in the first place had he disclosed his full intentions. 

The court then considered whether the applicant was under a legal duty to make such a disclosure, and found that he was not. It is not clear why the respondent contended that the applicant was dishonest when he in the first place had no legal duty to have informed the respondent that he wanted to go for gender reassignment. It might have been different had he been asked this question during the interview and had lied about it. It was not clear to the court how the applicant had misrepresented himself. There was simply no legal duty for the applicant to have disclosed what his intentions were. 
It was simply none of the respondent's business that he wanted to undergo the process. 
It was clear from the common cause facts that the dominant reason for the applicant's dismissal was that the respondent was not happy that he was going to undergo a gender-reassignment process, and dismissed him for that. 
The applicant had therefore discharged the evidential burden which raised a sufficient credible possibility that an automatically unfair dismissal had taken place.  
On the issue of compensation the court believed it had to send out a message to employers who might still have some hang-ups about sex change operations that such conduct would not be tolerated. The respondent was totally insensitive to the plight of the applicant. Discrimination is painful and is an attack on a person's dignity as a human being. Whether a person rightly or wrongly believes that he or she is trapped in the wrong gender should not be a basis to dismiss or discriminate against such a person.  
The court took into account that the applicant continued to be employed by his previous employer from whom he did not resign. Compensation of R100,000.00 was awarded in terms of s 187(1)(f) of the LRA for the automatically unfair dismissal. In terms of s 50(1) and (2) of the EEA the respondent was directed to take steps to prevent the same unfair discrimination or any similar practice from occurring in respect of other employees, and to apologise to the applicant.
SOLIDARITY on behalf of BARNARD v SA POLICE SERVICE (2010) 31 ILJ 742 (LC)

Pretorious AJ

Discrimination based on race

The applicant employee, Mrs B, a white female captain in the National Evaluation Services (NES) of the SAPS, applied for promotion to a newly created superintendent post in 2005. She was shortlisted, interviewed, received the highest score and was recommended by the selection panel. 
The panel stated that service delivery would be adversely affected if she was not appointed and the highest scoring black candidate, who was the fourth rated candidate, was appointed. 
It also pointed out that representativity in the NES would not be negatively affected by Mrs B's promotion as she was already a member of the NES. 
The divisional commissioner did not support the panel's recommendation and he recommended to the national commissioner that the post not be filled. The post was withdrawn. 
In 2006, the same position was advertised and Mrs B once again applied, was shortlisted and interviewed. 
The selection panel recommended her as its first choice candidate, observing that she had proven competence, extensive experience in the core functions of the post and was rated highest candidate. 
It once again justified her appointment by pointing out that representativity would not be negatively affected as she was already a member of the NES. It also referred to her unique blend of passion and enthusiasm, her high level of commitment to the SAPS and her eagerness to contribute towards enhanced service delivery. 
The divisional commissioner supported the recommendation of the selection panel this time. 
The national commissioner did not approve the recommendation and once again withdrew the post. His reasons were that the recommended appointment did not address representativity and the post was 'not critical' and not filling it would 'not affect service delivery'. 
Mrs B lodged a grievance, and when this was not resolved internally to her satisfaction, she referred an unfair discrimination dispute in terms of s 10 of the Employment Equity Act 55 of 1998 to the CCMA. The SAPS failed to attend the conciliation meeting, a certificate of non-resolution was issued by the commissioner, and the dispute proceeded to the Labour Court.
The court summarized the relevant provisions of the EEA and the employment equity plan prepared by the SAPS pursuant to the provisions of the Act. It noted that the following principles informed the court's decision:
1.
The provisions of the EEA and an employment equity plan must be applied in accordance with the principles of fairness and with due regard to the affected individual's constitutional right to equality. 
2.
Obviously individuals from non-designated groups (and perhaps from designated groups too) will be adversely affected by the implementation of employment equity plans. But both as a matter of substance and procedure implementation of such plans should be effected with due regard not only to the individual's right to equality but also to the dignity of affected individuals. 
3.
Accordingly, the extent to which the implementation of employment equity plans may discriminate against or adversely affect individuals is limited by law. In the matter before it the following considerations were relevant: firstly, the terms of the EEA required the application of its provisions to be done in a manner that was both rational and fair; secondly, due recognition had to be given to the affected individual's right to equality, and thirdly, in the implementation of the employment equity plan, due recognition had to be given to the right of the affected person to dignity. 
4.
Where a post cannot be filled by an applicant from an under-represented category because a suitable candidate from that category cannot be found, promotion to that post should not ordinarily and in the absence of a clear and satisfactory explanation be denied to a suitable candidate from another group. 
5.
There must be a rational connection between the provisions of the employment equity plan and the measures adopted to implement the provisions of that plan. 
6.
In appropriate circumstances the efficient operation of the public service or what is termed 'service delivery' is a relevant factor to be taken into account in the implementation of an employment equity plan.
Furthermore, the employer bears the onus to show that the discrimination alleged by the applicant is fair, ie it must place sufficient evidence before the court to enable it to understand the reasoning behind and the justification for its decision so that the court is in a position properly to decide the matter.
The court found that the evidence showing the reason and justification for the decision of the national commissioner was minimal. The SAPS contended that it was consistent with the EEA and the employment equity plan to achieve representativity at the salary level to which Mrs B sought promotion. To have promoted her would have aggravated the over-representativity of white males and females. 
The court found however that this argument, while correct, did not exclude the need to consider related factors relevant to the implementation of  the plan, for example, it was relevant to consider that Mrs B's promotion would have improved representativity at salary level 8.
With regard to the SAPS's contention that it was not only Mrs B who was not appointed to the relevant post, but other, suitable black candidates were also denied promotion and therefore no discrimination on account of race took  place, the court found that this argument lost sight of the fact that the allegation of discrimination had broader implications. It had to be accepted on the evidence and in the absence of an affirmative action policy, that Mrs B would have been appointed. She was not, this on account of her race. That was enough to establish discrimination. The fact that other suitable black candidates were not appointed did not change the fact of discrimination, nor did the fact that they were not appointed, in itself, render the non-appointment of Mrs B fair. 
In the court's view, having decided not to implement the employment equity plan by appointing a recommended black candidate, it was unfair not to appoint Mrs B, a member of a designated group in terms of the EEA and the best candidate for the job. Not to appoint Mrs B, where the national commissioner had decided not to appoint either of the recommended black candidates and where Mrs B was manifestly the best and recommended as the preferred candidate, was unfair and irrational. 
In addition, there was no evidence that the countervailing right of Mrs B to equality had been taken into account and, if so, to what extent. Nor was there any evidence that her personal work history and circumstances were taken into account by the national commissioner. These factors had been important factors motivating the recommendations of the selection panel and the divisional commissioner.
The court therefore concluded that the failure to appoint Mrs B, coupled with the non-appointment of either of the two black recommended candidates had not been shown  to be a rational method of implementing the employment equity plan. The solution adopted by the commissioner did not show a rational connection between the provisions of the plan and the measures adopted to implement those provisions. 
If the other black candidates were deemed not suitable, then it had been unfair to Mrs B not to appoint her and she was promoted with retrospective effect.
KYLIE v CCMA AND OTHERS 2010 (4) SA 383 (LAC) 
Davis JA

Do constitutional protections apply to people employed in illegal activities?
On appeal from the reviewing court, the Appellant claimed that she was entitled to the protection of the constitutional right to fair labour practices. The reviewing court held that as she was a sex worker, and sex work was an illegal activity, the constitutional protections did not apply to her and she was therefore without the protection of the courts and the law. Cheadle AJ in reviewing court held that 

“Reinstating a person in illegal employment would not only sanction illegal activity but may constitute an order on the employer to commit a crime.”

The LAC agreed with the Appellant that she was protected by the constitutional unfair labour practice provisions (section 23) as it was broad enough to include “everybody” and was not limited to employees engaged only in legal activities.

It also agreed with the notion that despite her participation in an illegal activity, Kylie could not be stripped of her dignity at the hands of her clients.  A logical extension of that principle was she similarly could not be stripped of her dignity by her employer. [Minority judgement in S v Jordan and others 2002 (6) SA 642 (CC)].
The LAC was faced with this question 

“…whether a court could, in the light of the existing approach to illegal contracts, provide some remedy to a party, such as appellant, if she could prove her allegation that she had been unfairly treated within the framework of the unfair labour practice jurisprudence guaranteed in terms of section 23(1) of the Constitution and enshrined in the LRA.” 
In other words, the LAC had to decide what relief was Kylie entitled to.

“[40]
The express purpose of the LRA ‘is to advance economic development, social justice, labour, peace and the democratisation of the work place’ Section 1 of the LRA.   In itself, this set of principles can be traced to section 23 of the Constitution.   In particular, section 23(1), which provides  that everyone has the right to fair labour practices, was designed to ensure that the dignity of all workers should be respected and that the workplace should be predicated upon principles of social justice, fairness and respect for all.   (See Nehawu v UCT 2003 (2) BCLR 154 (CC) at paras 33 – 40).
[41]
If the purpose of the LRA was to achieve these noble goals, then courts have to be at their most vigilant to safeguard those employees who are particularly vulnerable to exploitation in that they are inherently economically and socially weaker than their employers.”
“On these papers, it appears that appellant worked 14 hours a day, 7 days a week and was subjected to a strict regime of rules and fines, practices which in the ordinary course were curtailed by the Basic Conditions of Employment Act 75 of 1997.
The Court found:

“This judgment cannot and does not sanction sex work.   That is a matter for the legislature.”
“However, the fact that prostitution is rendered illegal does not, for the reasons advanced in this judgment, destroy all the constitutional protection which may be enjoyed by someone as appellant...”
“Her dignity is not to be exploited or abused.   This remains intact and the concomitant constitutional protection must be available to her as it would to any person whose dignity is attacked unfairly.   By extension from section 23(1), the LRA ensures that an employer respects these rights within the context of an employment relationship.   Expressed differently, public policy based on the foundational values of the Constitution does not deem it necessary that these rights be taken away from appellant for the purposes of the Act to be properly implemented.”
The LAC found that even if reinstatement and compensation for a substantively unfair dismissal were not practicable for reasons of legality, the CCMA could still award compensation for a procedurally unfair dismissal.

The court set aside the award and remitted the matter to the CCMA.    
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