NOTES: WORKPLACE BULLYING: PROFESSOR ALAN RYCROFT
1.   Introduction

We know from the facts of many constructive dismissal cases that employers can make a continued employment relationship intolerable. Apart from filing a grievance, what can an employee do – apart from resigning – when the employer’s conduct falls outside the s186 definition of an unfair labour practice? When harassment in the form of bullying has taken place is the only legally recognised remedy compensation for unfair dismissal?
2.   Theoretical underpinning

· The common law of Master and Servant?
· The constitutional right to dignity, security of the person and fair labour practices 

· The duty of “fair dealing” (Murray v Minister of Defence (2008) 29 ILJ 1369 (SCA). 

· Legislation - “occupational detriment” in the PDA suggests certain categories of potential bullying. 
3.   A definition of workplace bullying
Workplace bullying may be defined as unwanted conduct in the workplace which is persistent or serious and demeans, humiliates or creates a hostile or intimidating environment or is calculated to induce submission by actual or threatened adverse consequences.
3.1 Physical assault and aggression (eg Le Monde Luggage CC t/a Pakwells Petje v Dunn NO (2007) 28 ILJ 2238 (LAC))
3.2 Verbal abuse (eg R & C X-Press Freight v Munro (1998) 19 ILJ 540 (LAC) [43])  
3.3 Intolerance of psychological, medical or personal problems (eg Marsland v New Way Motor & Diesel Engineering  (2009) 30 ILJ 169 (LC))
3.4 Humiliating or demeaning conduct (eg Pretoria Society for the Care of the Retarded v Loots (1997) 18 ILJ 981 (LAC))
3.5 Marginalisation (eg Murray v Minister of Defence (2008) 29 ILJ 1369 (SCA) [51].
3.6 Abuse of disciplinary processes (eg Specialised Belting & Hose (Pty) Ltd v Sello NO [2009] 7 BLLR (LC) [25])
3.7 Demotion or transfer (eg Mhlambi v CCMA (2006) 27 ILJ 814 (LC))
3.8 Recommendation to resign (eg Jooste v Transnet Ltd t/a SA Airways (1995) 16 ILJ 629 (LAC))
4.   Legal protection against workplace bullying
· Anti-harassment protection – s 6(3) EEA 

· Unfair labour practice jurisdiction – s 186(2) LRA
· Health and safety legislation - S 8 OHSA, s 65 COIDA
· Delictual claims for injuiria 

· Constructive dismissal – s 186(1)(e) LRA
· Ubi ius ibi remedium (Where there is a right, there is a remedy)?
