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A.
Dedication
1. This paper is dedicated to the life of Susan Stelzner, our friend and colleague.  Her premature death left us deeply saddened.  While we mourn her passing, we celebrate a life lived to the full as daughter, sister, wife, mother and labour lawyer.  Susan’s passing brings to mind the words of Rupert Brooke written almost 100 years ago about young men who died before their time:

“These hearts were woven of human joys and cares,

Washed marvellously with sorrow, swift to mirth.

The years had given them kindness.  Dawn was theirs,

And sunset, and the colours of the earth.

These had seen movement, and heard music; known

Slumber and waking; loved; gone proudly friended;

Felt the quick stir of wonder; sat alone;

Touched flowers and furs and cheeks.  All this is ended.”
B.
Susan Stelzner
Susan’s life
2. Susan was born on 8 July 1963, to Eric and Wilma Binedell.  She had three sisters, Tessa, Julie and Kathrine.  Susan attended Herschel, Springfield Convent (where she was a school prefect in Standard V) and Wynberg Girls.  She played hockey and tennis at school.   In her matric year she directed the school play and was a school prefect.  She matriculated in 1981.
3. Susan attended UCT where she was involved in various student organizations such as the End Conscription Campaign.  She contributed to publications including the law students’ paper, “On Trial”.  She graduated with BA (1984) and LLB (1986) degrees.
4. Susan and Robert were married on 13 January 1989.  They would have celebrated their 22nd wedding anniversary this year.  Their son, Sam, was born on 13 July 1992.  Sam was headboy at Bishops last year, and is now studying engineering at Stellenbosch University.  Their daughter, Anna, was born on 16 October 1995.  Anna is in grade 10 at Herschel.

5. Susan’s interests included reading, the movies, theatre, music (she played the cello at school), hiking, traveling.  Susan’s passion for reading began when she was young; by the age of 10 years she had read “Gone With the Wind”.  She treated the family to exotic holidays, in places such as Bali, Tanzania, Vietnam, Italy and Austria.  She was active in church, initially the Presbyterian Church in Wynberg, where she taught Sunday school, and in her last year, St Michael’s Anglican Church in Table View.
6. Susan joined the Council of Herschel Girls High School, the school Anna attends, in May 2001 as a Preparatory Parent Representative.  After two years she was invited to join the Council as a Permanent Representative.  In May 2010 Susan was appointed Chair of the Council.  She was also a member of the School Trust.  In the tribute the School published in their newsletter, they had this to say about Susan:

“She brought to Council her remarkable intellect, but also her clear, calm and concise analysis of issues.  Susan had that singular ability to allow for debate and a robust share of ideas, however always coming to a consensual decision.

So many of us are going to miss her, not only for her contribution to Herschel, but also for the vision she had for Herschel.  Her death is permanent and she is not with us, but this cannot be said for her vision and dreams and it will be through us fulfilling these, that Susan will remain a part of Herschel.”

7. According to Robert, Susan struck a perfect balance between her work responsibilities and the demands of her family.
8. Susan died on 5 January 2011, at the age of 47 years, 6 months.
Susan’s career
9. Susan qualified as an attorney in January 1989.  She commenced her career at Sonnenberg Hoffman Galombik, (later Sonnenbergs and now Edward Nathan Sonnenbergs (“ENS”)).  From inception, she specialized in labour law.  Susan became a partner in 1991, then only one of two women partners.  She became the firm’s first head of department when she was appointed head of the employment law department in 2000.
10. Susan acted as a judge of the Labour Court on a number of occasions.  Judgments she gave reflect a clear understanding of the role of the Labour Court in overseeing the CCMA: what should happen on a review of a CCMA award where the record is incomplete;
 the jurisdiction of a bargaining council to decide a dismissal dispute;
 the review by the Labour Court of a CCMA Commissioner’s arbitration award of dismissal of an employee;
 the fairness of the dismissal of two employees who were trapped by private investigation hired by the employer;
 the review of an award of a CCMA commissioner on the ground that the conduct of the commissioner – by ascending into the arena – had given rise to a reasonable apprehension of bias;
 the review of a decision of a CCMA commissioner that he did not have jurisdiction to arbitrate a dismissal dispute;
 the condonation of a late referral of a dismissal dispute to the Labour Court;
 and the review of an award of a CCMA commissioner on the ground that the commissioner’s error in regard to provocation was sufficiently gross to set aside the award.

11. She was associated for many years with SASLAW as a member, President of the Western Cape Chapter, National President, and life member.
12. Susan was the co-author (with Barney Jordaan) of the book: “What you must know about Labour Arbitration” and “CCMA for Managers : A Practical Guide” with Nicky van der Westhuizen, a  colleague in the ENS employment law department.  Susan was appointed as the editor-in-chief of Labour Law for Managers: A Practical Handbook in 2005.  She contributed the chapter on South Africa to a number of international publications.  At one time she wrote a monthly column for the Cape Times Career supplement.  She was a regular contributor to the Business Blue Book commenting on labour issues.
13. She was a presenter from 2001 of the Juta Labour Law Seminar, which provided an update on case law and developments in labour law over the preceding year.
14. Susan spoke on the Law Report programme on SAFM and on SABC TV on labour issues.
15. Susan was identified as a Highly Recommended Labour and Employee Benefits practitioner in South Africa by the 2004/5 edition of Global Counsel 3000.  In 2008/9 she was the winner of the Business Women’s Association Western Cape Achiever award in the professional category.  She won the CEO magazine’s Most Influential Woman in Business and Government Award in the legal sector in 2007.  The international PLC Lawyer Yearbook, 2010, recognized Susan as a leading lawyer in labour law.
16. In January 2006 she was invited onto the Discrimination and Gender Equality Committee of the International Bar Association (“IBA”).  She was co-chair of the IBA’s Discrimination Committee
17. The IBA have dedicated their conference in April 2011 in Brussels to Susan.  This is what the IBA have to say about her:
“The IBA is the global voice of the legal profession, and by her participation and leadership in the organization, Susan became a role model for lawyers around the world.  As Co-Chair of the Discrimination Law Committee, Susan worked untiringly to maintain the IBA’s focus on issues of inequality and what we, as lawyers, can do about it.  

While death is often tragic, Susan’s loss is simply devastating.  We all recognized in Susan something truly special.  She was beautiful, brilliant and hardworking, while at the same time modest and completely grounded.  Her keen intellect was complemented by her warm heart and deep compassion.”
The chairperson of the IBA Discrimination Law Committee says:

“What I found in Susan was a wonderful, intelligent, witty and insightful friend and colleague from whom I learned so much.  She was one of those people who had the ability to make the most complicated task seem completely effortless.”
C.
Proposed amendments to the definitions of “employee” and “employer” in the 1995 LRA

The present position

18. In terms of the Constitution
 every citizen has the right to choose their trade, occupation or profession freely (s22).  Everyone has the right to fair labour practices (s23(1)).
  Every worker has the right to form and join a trade union; to participate in the activities and programmes of a trade union, and to strike (s23(2)).

19. One of the primary objects of the 1995 LRA is to give effect to and regulate the fundamental rights conferred by sections 22 and 23 of the Constitution.
  The 1995 LRA must be interpreted purposively in order to give effect to the Constitution.

20. An “employee” is defined in the 1995 LRA as:
“(a) any person, excluding an independent contractor, who works for another person or for the State and who receives, or is entitled to receive, any remuneration; and

(b)
any other person who in any manner assists in carrying on or conducting the business of an employer, and ‘employed’ and ‘employment’ have meanings corresponding to that of ‘employee”.

21. Section 200A(1) of the 1995 LRA provides that until the contrary is proved, a person who works for, or renders services to, any other person is presumed, regardless of the form of the contract, to be an employee, if any one or more of the following factors are present:

(a) the manner in which the person works is subject to the control or direction of another person;

(b) the person’s hours of work are subject to the control or direction of another person;

(c) in the case of a person who works for an organization, the person forms part of that organization;

(d) the person has worked for that other person for an average of at least 40 hours per week over the last three months;

(e) the person is economically dependant on the other person for whom he or she works or renders services;

(f) the person is provided with tools of trade or work equipment by the other person; or

(g) the person only works for or renders services to one person.

Section 200A(1) does not apply to any person who earns in excess of the amount determined by the Minister in terms of s6(3) of the Basic Conditions of Employment Act, 75 of 1997 (“BCEA”) (sub-section (2)).

22. On 1 December 2006 the Code of Good Practice (“the Code”)
 was issued.  The Code must be taken into account in interpreting inter alia the 1995 LRA and the BCEA (para 3).  The Code makes the point that if any one of the factors listed in s200A is established, the applicant is presumed to be an employee (para 19).  In cases in which the presumption is not applicable, because the person earns above the threshold limited, the factors listed in s200A may be used as a guideline for the purpose of determining whether a person is in reality in an employment relationship or is self employed (para 20).  The employer’s right of control is likely to remain, in most cases, a very significant indicator of an employment relationship (para 40).  In some cases, particularly in the case of workers with high levels of skill or occupying senior positions within a company, the normal indications of control may not be present but nevertheless the relationship may be one of employment because, for instance, of their degree of integration into the employer’s organization (para 41).  Courts, tribunals and officials must determine whether a person as an employee or independent contractor based on the dominant impression gained from considering all relevant factors that emerge from an examination of the reality of the parties’ relationship (para 52).
23. The 1956 LRA
 contained a definition of ‘employee’ similar to the one in the 1995 LRA.  An ‘employee’ was defined as including “any person who is employed by or working for any employer and receiving or entitled to receive any remuneration,… any other person whomsoever who in any manner assists in the carrying on or conducting of the business of an employer,…”.

24. In their comment on the 1956 LRA, PAK Le Roux and Andre van Niekerk
 express the view that the definition of employee in the 1956 LRA suggests an intention to set the net of the Act fairly widely.  In regard to the second part of the definition (and any other person whomsoever who in any manner assists in the carrying on or conducting of the business of an employer) they say that the purpose of the wide formulation was clearly to limit the possibility of parties structuring their relationship in such a way as to exclude the application of the Act.

25. John Grogan points out
 that the following persons were held to be employees in terms of the 1956 LRA: casual employees; a salaried shareholder reporting to the managing director; a director of a company; non-employees who had been lawfully and fairly dismissed, but offered re-employment if jobs became available; and seasonal workers whose former contracts had expired but who were not offered re-employment the next season.  Grogan goes on to say that the definitions of “employee” and “employer” in the LRA have been applied in much the same way.

The proposed amendments
26. On 17 December 2010 the Labour Relations Amendment Bill 2010 (“the LRA Bill”) was published in the Government Gazette.  The following amendments were proposed for the definitions of ‘employee’ and ‘employer’:
‘employee’ means any person employed by or working for an employer, who receives or is entitled to receive any remuneration, reward or benefit and works under the direction or supervision of an employer;
‘employer’ means any person, institution, organization, or organ of state who employs or provides work to an employee or any other person and directly supervises, remunerates or tacitly or expressly undertakes to remunerate or reward such employee for services rendered;”.  (The underling is mine.)

27. Section 200A of the 1995 LRA is to be amended by the substitution for sub-section (1) of the following sub-section:

“(1) Until the contrary is proved, for the purposes of this Act and any employment law, a person, who works for or renders services to, any other person, is presumed, regardless of the form of the contract, to be an employee, if any one or more of the following factors are present:”.
28. In the Explanatory Memorandum which accompanied the Labour Relations Amendment Bill, the Department of Labour asserted that the proposed amendments to the 1995 LRA could be grouped under various themes, three of which were:

(i) adjustments to the law to ensure compliance with South Africa’s obligations in terms of international labour standards;

(ii) ensuring that labour legislation gives effect to fundamental Constitutional rights including the right to fair labour practices;

(iii) rectifying anomalies and clarifying uncertainties that have arisen from the interpretation and application of the three statutes.  

29. In dealing with the proposed amendment to s200A the Explanatory Memorandum justifies the amendment on this basis:

“This is an amendment to the principal act where the presumption of who is an employee was only referred to in the Labour Relations Act and now we want to extend it to include any other employment law.  This is to align all labour laws.”  The justification for amending the definitions of ‘employee’ and ‘employer’ was:
“Employee, employer and the workplace are defined for alignment with other employment laws as defined in Occupational Health and Safety Act, to extend the definition to address the new developments in the labour market.”

Comments of others on the proposed amendments
30. All the members of the Labour Court commented on the proposed amendments to the 1995 LRA in a memorandum dated 17 February 2011.  The Labour Court said this about the definition of ‘employee’:

“We suggest that the amendment of the definition of ‘employee’ in s213 be revisited.  Why it has been considered necessary to amend that definition is unclear, but it seems the amendment has its roots in attempts to provide that temporary employment services, because they supposedly exercise supervision and control over an assigned employee, should be the employer of that employee.  There is a very real prejudice to persons in employment because the new definition, read literally, reintroduces supervision and control as defining factors in the determination of the existence of an employment relationship.  This provision undoes some 30 years jurisprudence, since Smit v Workmen’s Compension Commissioner 1979 (1) SA 512 (A), in which the courts have sought to develop criteria are more closely aligned with the modern workplace.  In addition, the amendment to the definition destroys the symmetry that has existed for decades between the definitions of ‘employee’ and ‘employer’ respectively.”

31. In their submissions the members of the Labour Court referred to some 30 years jurisprudence in which the courts had sought to develop criteria which were more closely aligned with the modern workplace.  A good starting point is the case of Liberty Life Association of Africa Ltd v Niselow
 in which the (old) Labour Appeal Court accepted that what is essential to the relationship of employment is that one’s capacity to work has been placed at the disposal of another.  The LAC judgment was upheld on appeal.
  The SCA quoted Martin Brassey with approval:
“… an employee is a person who makes over his or her capacity to produce to another…..”.
  Paul Benjamin, writing in 2004 in the Industrial Law Journal, referred to the notion of “economic dependence” in s200A of the 1995 LRA.  Having said that the onus now fell on the courts to give meaning to this term, he added:
“A starting-point is to distinguish personal dependence from economic dependence.  A genuinely self-employed person is not economically dependent on their employer because he or she retains the capacity to contract with others.  Economic dependence therefore relates to the entrepreneurial position of the person in the marketplace.  An important indicator that a person is not dependent economically is that he or she is entitled to offer skills or services to persons other than his or her employer.  The fact that a person is required by contract to only provide services for a single ‘client’ is a very strong indication of economic dependence.  Likewise, depending upon an employer for the supply of work is a significant indicator of economic dependence.  A concrete example which highlights the significance of economic dependence as a factor is the position of ‘homeworkers’ who undertake work for manufacturers in the clothing industry.”

He concluded:
“The presumption of employment indicates that there are three primary criteria for indicating the presence of an employment relationship – the employer’s right of supervision and control; the employee forming an integrated part of the organization of the employer; and the employee’s economic dependence upon the employer.  It is suggested that the presence of any of these should, in normal circumstances, indicate that the person is an employee.”

The (new) Labour Appeal Court having quoted Paul Benjamin with approval in State Technology Agency (Pty) ltd v CCMA ao
 held 
“For this reason, when a court determines the question of an employment relationship, it must work with three primary criteria:
1
an employer’s right to supervision and control;

2
whether the employee forms an integral part of the organization with the employer; and

3
the extent to which the employee was economically dependent upon the employer.”

32. On 17 February 2011 SASLAW made its submissions to the Department of Labour.  In regard to the proposed amendments to the definitions of ‘employee’ and ‘employer’ in s213 of the 1995 LRA SASLAW stated:

The proposed new definitions narrows down the concept of “employee” by reintroducing the control test, which was superseded in our law in the 1970s.  This will deprive many employees – who are not subject to the direction or supervision of their employer – of their employment status, and of the protection of the LRA.  In the circumstances, the proposed amendment would be open to constitutional challenge.”

33. The Regulatory Impact Assessment of Selected Provisions of the: Labour Relations Amendment Bill, 2010, Basic Conditions of Employment Amendment Bill, 2010, Employment Equity Amendment Bill, 2010, and Employment Services Bill, 2010 (“the Regulatory Impact Assessment”) was prepared for the Department of Labour and the President by Professor Paul Benjamin of the University of Cape Town, and Professor Haroon Bhorat and Carlene van der Westhuizen of the Development Policy Research Unit, on 9 September 2010.
34. In the Regulatory Impact Assessment the following is stated in regard to the risks associated with the new definitions of “employer” and “employee”:

“34 Under existing law, the employer’s right of control is not a definitive requirement to be an employee.  The proposed definition elevates “direction and supervision” by an employer to be a mandatory requirements to be a statutory employee.  If this definition comes into effect, many workers who are currently classified as “employees” but who are not directed or supervised in the way they work will cease to be employees for the purposes of all labour legislation and will therefore be excluded from all statutory labour rights.

This is particularly true of employees who work away from the office.  For example, workers such as taxi-drivers, truck-drivers and commercial travelers are not considered to be under the “direction and supervision” of their employers.  This amounts to an unjustifiable limitation of the rights of excluded workers (that is, employees who are not directly supervised by their employers) to receive those protections guaranteed to “workers” in terms of the Labour Relations clause of the Bill of rights (section 23).  There are thus severe unintended consequences to this approach in terms of the impact on direct employment.  The provisions could be interpreted as violating the constitutionally protected labour rights of employees, and could be set aside, as unconstitutional.  The extent of the unintended consequences is revealed by the fact that those trade unions who favour a ban on labour broking do not support the approach of the Bill on this issue because of the negative consequences it will have for their members.”

35. The Regulation Impact Assessment analyses the risk to stability of the labour market, and concludes:

“A narrowing of the definition of who is an employee risks destabilizing the labour market.  The determination of who is an employee has been an area of relative certainty since the enactment of the presumption of employment contained in section 200A of the LRA and section 83A of the BCEA in 2002 and NEDLAC’s adoption of a Code of Good Practice: Who is an Employee in 2006.  The proposed changes do not take these developments into account.  They are further likely to lead to an increased level of disputes in the CCMA, the Labour Courts and the Civil Courts (Magistrates’ Court and High Court)…..

The proposed changes would place South Africa in breach of a number of ILO Conventions that it has ratified, including the core conventions which form part of the ILO’s Declaration on Fundamental principles and Rights of Work such as Convention 87 of 1948 (Convention concerning Freedom of Association and Protection of the Right to Organise), the Right to Organise and Collective Bargaining Convention (No 98); Convention 100 on Equal Remuneration and Convention 111 on Discrimination (Employment and Occupation).  This would place South Africa in breach of its obligations as a member country under the Constitution of the ILO and undoubtedly lead to complaints being referred to the ILO.  

It is therefore recommended that the current definition of an employee should be retained.  The law in this area is relatively stable and the wide-textured nature of the definition has allowed for its progressive development by the specialist labour courts.  In addition the proposed new definition of an “independent contractor” included in the Bills should be enacted.  This will assist the courts to draw an appropriate distinction between who is an employee and who is not and ensure that only the genuinely self-employed will be excluded.”

My comments on the proposed amendments
36. The obvious question is why the Department of Labour should seek to amend the definitions of ‘employee’ and ‘employer’ which have been statutory definitions for decades.  The answer is not that given in the Explanatory Memorandum.  The answer is rather that the Department wishes to ban labour brokers: the LRA Bill proposes to delete s198 which provides for temporary employment services.  But the Department must be concerned that having closed one door (by deleting s198) labour brokers may enter by another door (the present definitions of ‘employee’ and ‘employer’).  The Department accordingly seeks to narrowly define an ‘employee’ as someone who works under the direction and supervision of an employer, which would exclude labour brokers as employers.
37. It is difficult to imagine that Cosatu, which wants labour brokers banned, can support the amendments to ‘employee’ and ‘employer’, with the attendant consequences, which would be prejudicial to present and future trade union members.

38. It is not the purpose of this paper to enter the snake pit which is the debate about labour brokers, save to point out that the labour broker industry is described as a R26 billion industry which employs between 500 000 and 1 million people a year, which tripled in size between 1995 and 2002,
 and which is described by Cosatu as guilty of “human trafficking, slavery, Somalian piracy, and the like.”

39. The first comment I have is that the LRA Bill is inherently contradictory, embarrassingly so.  The proposed definition of ‘employee’ and ‘employer’ limits the employment relationship to one where the employee is under the direction or supervision of an employer.  Section 200A, as amended, by contrast, will continue to provide that a person will be deemed to be an employee if any or more of the following factors are present (in addition to sub-paragraph (a) (the manner in which the person works is subject to the control or direction of another person)):

(b) the person’s hours of work are subject to the control or direction of another person;
(c) in the case of a person who works for an organization, the person forms part of that organization;
(d) the person has worked for that other person for an average of at least 40 hours per week over the last three months;
(e) the person is economically dependant on the other person for whom he or she works or renders services;
(f) the person is provided with tools of trade or work equipment by the other person; or
(g) the person only works for or renders services to one person.

40. The second comment is that the amendment to the definitions of ‘employee’ and ‘employer’ are unconstitutional.  The proposed definitions apply to a limited class of employees, ie those whose work is subject to the control or direction of the employer.  Any person who does not fall within that class will not be an employee in terms of the amended LRA, even though for decades that person was regarded as an employee in terms of the 1956 and 1995 LRA’s.  I will call that class of persons “non-employees”.  Non-employees will not enjoy any of the rights presently conferred on ‘employees’ by the 1995 LRA, for example:
(i) In terms of s4(1)(b) every ‘employee’ has the right to join a trade union, consistently with s23(2) of the Constitution.  A non-employee will not have that right. 
(ii) In terms of s64(1) every ‘employee’ has the right to strike if certain conditions are met.  Non-employees will not enjoy that right, whereas in terms of s23(2)(c) of the Constitution every worker has the right to strike.

(iii) An employer may not dismiss an ‘employee’ for participating in a protected strike (s67(4)) ie one that complies with the provisions of Chapter 4 of the 1995 LRA (s67(1)).  A non-employee will not enjoy that protection.

(iv) A non-employee will not be able to take part in protest action (s77(1)).

(v) A non-employee will not enjoy the right not to be unfairly dismissed and subjected to unfair labour practice in terms of s185, and accordingly will not have the constitutionally guaranteed right to fair labour practices (s23(1) of the Constitution).

41. The Department will presumably rely on s36(1) of the Constitution and seek to establish that the limitations are reasonable and justifiable.  The Department should have a tough time in doing so.  It would have to persuade the Constitutional Court
 that doing away with labour brokers outweighs the prejudice to non-employees in having constitutionally guaranteed rights – which they have enjoyed for at least 15 years – removed.
42. The Explanatory Memorandum is misleading in averring that the LRA Bill ensures “labour legislation gives effect to fundamental Constitutional rights including the right to fair labour practices” (p2).  The LRA Bill proposes to do the exact opposite.

43. The third comment is that the 1995 LRA as amended will fail to comply with s1(a) of the 1995 LRA in the respects set out above.  The purpose of the Act in that sub-section is said “to give effect to and regulate the fundamental rights conferred by [sections 22 and 23] of the Constitution.”
44. The fourth comment is that if the authors of the Regulation Impact Assessment are correct, and the proposed amendments would be in breach of a number of ILO Conventions which South Africa has ratified, then:

(i)
the LRA Bill would conflict with one of the purposes of the 1995 LRA which is to give effect to obligations incurred by the Republic as a member state of the ILO (s1(b));

(ii)
the Explanatory Memorandum is misleading in another respect when the comment is made that the LRA Bill contains “adjustments to the law to ensure compliance with South Africa’s obligations in terms of international labour standards” (p1).
45. The fifth comment is that it makes no sense to have different definitions of “employee” and “employer” in the 1995 LRA and the BCEA and the Employment Equity Act
 (where the definitions are not amended by the Bill).
Conclusion
46. The proposed amendments to the definitions of “employee” and “employer” in the 1995 LRA are not only unconstitutional, they are retrogressive, aberrant and subversive of sound labour relations.  
The amendment to the definitions should be withdrawn from the LRA Bill: their passing will not be mourned.

DATED at SANDTON on this the 16th day of MARCH 2011.






________________________________






J F MYBURGH SC
� “1914”, IV The Dead.


� Fidelity Cash management Services (Pty) Ltd  v Muvhango NO ao (2005)  26 ILJ 876 (LC).


� Cadema Industries (Pty) Ltd v Bulbring NO ao (2005) 26 ILJ 1049 (LC).


� Cadema (Pty) Ltd v CCMA (Western Cape Region) ao (2000) 21 ILJ 2261 (LC).


� Cape Town City Council v SA Municipal Workers Union ao (2000) 21 ILJ 2409 (LC).


� County Fair Foods (Pty) Ltd v Theron NO ao (2000) 21 ILJ 2649 (LC).


� Maarten ao v Rubin NO ao (2000) 21 ILJ 2656 (LC).


� Swanepoel v Albertyn (2000) 21 ILJ 2701 (LC).


� Tedco Plastics (Pty) Ltd v NUMSA ao (2000) 21 ILJ 2710 (LC).


� Labour Relations Act, 66 of 1995.  The topic was suggested by Anton Myburgh SC.  I am grateful to him and Judge Andre van Niekerk for providing me with research material.


� The Constitution of the Republic of South Africa, Act 108 of 1996.


� The word “everyone” refers to every person and includes both natural and juristic persons: NEHAWU v University of Cape Town ao (2003) 24 ILJ 95 (CC) para [39] (“NEWHAWU v UCT”).


� ‘Worker’ refers to those working for an employer which would, primarily, be those who have entered into a contract of employment to provide services to such employer:  SA National Defence Union v Minister of Defence (1999) 20 ILJ 2265 (CC) para [21].


� s1(a) of the Act.


� NEHAWU v UCT [para 41].


� s213.


� Code of Good Practice: Who is an Employee issued by NEDLAC in terms of s200A(4), read with s2003 with the 1995 LRA.


� Labour Relations Act, 28 of 1956.


� in the South African Law of Unfair Dismissal, 1994, pp57-59.


� in Workplace Law, 8th ed, p23.


� P23.


� (1996) 17 ILJ 673 (LAC).


� Niselow v Liberty Life Association of Africa Ltd 1998 (4) SA 163 (SCA).


� at p165 G-H.


� (2004) 25 ILJ 785: “An Accident of History: Who is (and Who Should Be) an Employee under South African Labour Law” at pp 803,804.


� (2008) 29 ILJ 2234 (LAC) paras [11] and [12].  See, too, Denel (Pty) Ltd v Gerber (2005) 26 ILJ 1256 (LAC); Pam Golding Properties (Pty) Ltd v Erasmus ao (2010) 31 ILJ 1460 (LC).


� P34-35.


� Pp36-37.


� “Labour Brokers under Threat” by Greg Palmer, Webber Wentzel, 16 March 2009.


� “The ANC’s War on Jobs’ by Dr Anthea Jeffery, 10 February 2011.


� Three former members of the LAC serve on the Constitutional Court: Judges Ngcobo, Cameron & Froneman.


� Act 55 of 1998.





