

OPENING OF THE DURBAN LABOUR COURT SASLAW-PROBONO.ORG ADVICE OFFICE

INTRODUCTION 
In our country almost forty percent (40%) of South Africans are unemployed and live under wretched conditions. Despite the government’s best intentions jobs are scarce and will remain so given the all pervasiveness of a global recession which threatens even the economies of first world countries like the United States of America (USA) and the members of the European Union.  The global response to the recession has been to implement austerity measures in an effort to reduce the budget deficit faced by many countries. The problem lies with the manner in which budget cuts focus on soft issues which have a direct bearing on the lives of indigent and vulnerable communities. Budget cuts frequently focus on reducing social welfare benefits in the mistaken belief that welfare handouts lead to lower economic prosperity. Other areas which are targeted include some essential services like health, education and legal aid services. For example, the United Kingdom recently reduced their 2 billion pound legal aid budget by a massive 15%. These are all services that offer a lifeline to the poor and seek to make life tolerable for the most disempowered in society.

Legal Services Challenge:
The provision for legal services for the poor is one of the greatest challenges to the legal profession across the world, and even more so in Africa and South Africa where there are enormous problems that require a large output of time and resources to ensure access to justice. The constitution of the Republic of South Africa Act 108 of 1996, in keeping with the widely accepted norm in many democratic countries, ensures the right of access to the courts for all in section 34. The state has entrusted Legal Aid South Africa with the task of ensuring access to justice for all. 

It will be foolish however to expect Legal Aid South Africa with its limited resources to increase its civil legal aid case load. It goes without saying that more needs to be done to address the glaring shortfall in the availability of civil legal aid for the poor. This was acknowledged by the interaction between all the various relevant stakeholders such as Legal Aid South Africa, public interest NGOs, university law clinics, and the legal profession, including the Department of Justice.  This interaction culminated in the establishment of probono.org, an independent NGO which acts as a clearing house system to refer clients to private commercial law firms for free legal assistance. The goal was to incorporate the ideals of social responsibility and civil legal aid in the private sphere, and distributing some of the overburdened need for legal representation onto private law firms.  Probono.org has as you should know been involved in the project we are launching this evening. It has partnered with SASLAW and remains one of the pillars of the project countrywide. 

What is Pro bono Publico?
In essence, pro bono services are the delivery of legal advice and/or assistance within the professional competence of a legal practitioner to facilitate access to justice. Pro bono services are designed to address the needs of persons with limited needs, or of non–profit organizations where the payment of legal fees will deplete the organization’s economic resources and affect their ability to carry out charitable or public interest work. Associate Justice Ruth of the  United States Supreme Court described the principles around pro bono work as follows, they are: “….the noblest principles that have defined the legal profession: to assist the poor, disadvantaged, unpopular and underprivileged and to perform public service  that enhances the good.” 
The commitment I have witnessed from SASLAW members in rendering services in the advice office we are launching demonstrates in no uncertain terms that they subscribe to these principles. Their willingness to give of their time is clear evidence under SASLAW’s stewardship that they have embraced the big picture in terms of access to justice towards firmer confidence in the justice system and ensuring that the rule of law continues to thrive in this country. 

Why Pro bono?
The idea of pro bono work has been around for some time but found resonance in this country in former President Mbeki’s call in 2010 for a massive movement of volunteer-dedicated workers in all fields of life.  He encouraged all South Africans to engage in a partnership with government “in a national effort to build a better life for all”.  

The legal community can, as this and related initiatives show, play a crucial role to improve the conditions of the most vulnerable sectors of our population.  Increasing access to justice for the poor, marginalized and indigent communities should be seen by the legal community as an essential component to fulfill. Former Chief Justice Pius Langa, a long serving community activist and pro bono practitioner, stressed the necessity of access to justice in making constitutional rights a reality.  He stressed that access to justice is key to our constitutional democracy, but “becomes an empty gesture and makes a mockery of the Constitution, if it is not backed by mechanisms that are adequate for the enforcement of the right.”  While acknowledging that it is primarily the duty of the state to deliver justice he added that pro bono work provides:
“The niche which the legal community should claim for itself in the construction and development of a South Africa that is as close to our ideals as possible… The consequences of this access to justice would be to facilitate the enjoyment of other fundamental human rights by the greatest number of people in our country.”  
Voluntary pro bono work allows the legal community to make the Constitution work and develops confidence in the courts.  Underlying pro bono is a notion of community service.

At a conference held on May 10th, 2003, part of the deliberations centered around whether the legal profession should adopt a voluntary pro bono service or a mandatory pro bono service.  The Cape Law Society adopted a compulsory pro bono rule for its members which obliges all attorneys in the Western Cape Province to do a minimum of twenty-four hours per annum.  The Law Society for the Northern Provinces announced a voluntary pro bono scheme for its members.  Other law societies have followed suit with a mandatory basis for pro bono work.

Current Situation with Pro Bono Work:

The legal profession has been a late entry in the struggle to provide free legal services in civil matters to the indigent and vulnerable members of society. The buy-in from the organized law profession is captured in the draft Legal Practice Bill which refers to the establishment of a mandatory pro bono system. Some of the law firms have taken the initiative to establish pro bono units with dedicated legal practitioners who take on not only individual civil cases but also public law interest matters in conjunction with established non-governmental organizations who specialize in areas such as human rights issues, constitutional challenges, environmental issues and treatment of those infected with HIV/Aids.  

On the 1st of March 2003 Webber Wentzel Bowens took the lead.  Its legal practitioners were required to give some of their time to Pro Bono work on behalf of poor clients. A Practice Group to coordinate the Pro Bono work was established.  Deneys Reitz has now merged with Norton Rose Group.  In terms of their pro bono scheme, everyone in the Norton Rose Group has opportunities in the diverse communities in which they live and work to take an active role in society. Edward, Nathan and Sonnenberg have established a pro bono office in Alexandra township not far from Sandton.  The contrast between Alexandra and Sandton can hardly be more striking.  As Africa’s financial and business center, Sandton oozes wealth.  It is home to the continent’s largest shopping malls, its most valuable stock exchange and the opulent premises of banks, brokerages and law firms.  In contrast, serious violent crime is rampant in Alexandra, a bleak and densely township that was set up in 1912 as an area where black and mixed-race people could buy freehold property. The firm’s legal practitioners, apart from assisting clients at the pro bono office, have also volunteered to act as part-time small claims commissioners at the Alexandra Magistrate’s Court. Another firm, Bowman Gilfillan, commits itself to make significant contributions to assist financially or otherwise disempowered persons to access justice and quality legal services.  Attorneys at Bowman Gilfillan are encouraged to do 50 hours of pro bono work per year, which in total, makes a significant contribution to access to justice.  Bowman Gilfillan is also a founding member of Probono.org. 

Pro bono commitment from the General Counsel for the Bar:

Advocate Gilbert Marcus SC of the Johannesburg Bar has gone on record to acknowledge there is an acute need for legal services in South Africa and public interest litigation carried out by organizations like the Legal Resources Centre, Lawyers for Human Rights, Women’s Legal Centre and university law clinics. All these organizations operate under severe financial constraints as there is not enough money for the funding of civil litigation. The Bar could play a role in addressing this shortfall by encouraging its members to act in accordance with the General Council of the Bar’s statement of intent “ to provide access to justice for indigent persons” and the commitment to “attain justice for all according to the rule of law”. Currently advocates that do pro bono work do so out of choice and not to meet any ethical obligation. He therefore calls for the imposition of an obligation on members to perform pro bono work and the creation of a structure to implement and coordinate the system. 
In my humble view the the project we are launching today should be seen as the catalyst to a well coordinated initiative nationwide and covering the other courts where on a daily basis disadvantaged persons without means go but meet with disappointment. 

The Bar has come under much criticism for being an elitist organization which runs a closed shop to keep lucrative work for its members to the detriment of others, especially clients who carry the burden of paying fees for both the instructing attorney and counsel. A pro bono initiative established by the General Counsel of the Bar will go a long way towards dispelling this stereotype of advocates as being greedy and belonging to a self-interested profession. 

Existing civil legal aid gap:

All of these commendable efforts that I’ve highlighted should have the desired impact in time. This is a bold statement I know but it is based on what the SASLAW project here and in Johannesburg in particular have achieved. The statistics of the cases that have been handled show that we have started something that will go a long way towards alleviating the burden carried by the NGOs and Legal Aid SA. These statistics also show that the demand for free legal services remains at an unacceptably high level. As a result, the vast majority of people continue to be denied access to justice. Service-delivery protests show that our people are denied access to basic socio-economic rights such as the right to clean drinking portable water, sanitation, shelter and a clean and humane environment. Our   democracy and way of life is under threat when the disadvantaged and underprivileged turn violently on their foreign neighbours in a manner that degrades our humanity and dignity. 

The legal profession, and in particular the corporate law firms, are doing well in generating huge profits. In fact, the past few years have seen an increase in partnerships between local corporate firms to form even bigger legal firms. Some of these have entered into partnerships with their overseas counterparts. In such cases, South African law firms have been taken over by huge corporate law firms based in the USA and the United Kingdom and it is hoped that the culture of pro bono from these countries will be passed on.

These law firms have all expressed a commitment to do pro bono work but a wide gap still exists between the professional rhetoric and the professional practice. The late Etienne Mureinik commented that “if there is a discrepancy between our protestations and actions, others have a right the bridge the discrepancy and hold us to what we affirm”. The legal profession cannot isolate the rest of society by working out of the ivory towers that dominate the Sandton landscape. 

The legal profession is a noble profession. It comprises very privileged members of society who are well educated, articulate and know how to get things done in an increasing complex world. Most important of all, members of this profession have been granted a monopoly in terms of exclusive access to the courts to represent clients and practice law. With this grant of authority comes a commensurate responsibility. Lawyers have a professional obligation to perform pro bono work on behalf of poor people who otherwise will have no access to the courts, or to other legal services. 
Conclusion:

SASLAW has ascended the moral high ground in encouraging and ensuring that its members participate willingly in this project. It is my hope that other formations will follow suit and ensure that what SASLAW has initiated becomes a case study for other countries. The challenge that will always be with us is to ensure the sustainability of the project. This is achievable as long as we encourage a radical change in the mindset around us so that together we can address the compelling civil legal needs of the majority of South Africans. Pro bono service should be viewed as a beacon of opportunity to work one-on-one with human clients, to gather new experiences of interest to others and to generate new pride in legal work. In this way, the legal profession will remain true not only to the noble aspirations of its profession but in reaching out a hand to those less fortunate than us to instill a respect for the values enshrined in our Constitution and the rule of law. We should also not rest on our laurels ans SASLAW in particular should remain acutely aware that we have started a noble initiative and it is up to each one of us to ensure that it gathers momentum and goes from strength to strength.

[bookmark: _GoBack]In concluding, I want to share with you the remarks made at the Pro bono Initiative hosted in Chile in 2002. They read: “Pro bono offers the advantage of reintegrating a privileged profession in the reality of one’s society …As lawyers we have the obligation to tear down the veil of ignorance that separates us from hidden injustices and then respond to what we see.”

Thank you
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